OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-777-374
FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr.,
Administrative Law Judge (ALJ), on June 23, 2009, in Denver, Colorado. The hearing
was digitally recorded (reference: 6/23/09, Courtroom 4, beginning at 1:53 PM, and
ending at 2:40 PM).

No attorney entered an appearance on behalf of the Claimant, and the Claimant
did not appear at hearing. No attorney entered an appearance on behalf of the
Respondent [Employer] and no representative appeared on behalf of [Employer].

ISSUES

The issues to be determined by this decision concern whether The Hartford
provided workers’ compensation insurance coverage to the Employer on November 16,
2008; and, whether Claimant and the Employer received legal notice of the June 23,
2009 hearing.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following
Findings of Fact:

Notice

1. On March 23, 2009, a Notice of Hearing was mailed, by the Office of
Administrative Courts, to Oscar Delmar at 1910 Mount Sneffels Street, Longmont,
Colorado 80501, his regular and last known address. Copies were also mailed to
Respondent, The Hartford’s, counsel at Hall & Evans, LLC.

2. On March 30, 2009, Hall & Evans, LLC, The Hartford’s counsel, mailed the
March 23, 2009 Notice of Hearing to the Claimant’s last known address at 1910 Mount
Sneffels Street, Longmont, Colorado 80501.

3. On March 30, 2009, Hall & Evans, LLC, mailed the Employer the March
23, 2009 Notice of Hearing to the Employer’s last known address at 7601 Miller Drive,
Frederick, Colorado 80504.



3. The U.S. Postal System did not return as undeliverable the
correspondence enclosing the Notice of Hearing to either the Claimant or the Employer.

4. Megan E. Coulter, Esq. verified, as an officer of the tribunal, that she
spoke with the former interim manager and Employer contact, Linda Rayne, regarding
the date of the hearing. Additionally, Coulter verified that Rayne received notice of the
April 30, 2009 Pre-Hearing Conference Notice at 7601 Miller Drive, Frederick, Colorado
80504, and appeared at the May 6, 2009 Pre-Hearing Conference. The Pre-hearing
Conference notice contained the hearing date of June 23, 2009, the location and time of
the hearing.

5. Megan E. Coulter, Esq. verified, as an officer of the tribunal, that she
spoke with the Claimant’s wife regarding the June 23, 2009 hearing. Coulter further
verified that the Claimant’s wife confirmed understanding of the time and date of the
hearing.

6. There is no indication that any lawyer or law firm entered an appearance
on behalf of the Claimant or the Employer before the date of the hearing on June 23,
2009.

Cancellation of Coverage

7. On or about November 16, 2008, Claimant allegedly sustained a workers’
compensation injury. His right hand was caught in the machine and injured.

8. On November 18, 2008, the Employer filed an Employer’s First Report of
Injury, identifying The Hartford as the workers’ compensation insurance carrier.

9. On November 25, 2008, The Hartford filed a Notice of Contest. The Notice
of Contest denied Claimant’s claim because The Hartford cancelled the Employer’s
workers’ compensation insurance policy prior to November 16, 2008.

10.  On December 9, 2008, Claimant filed an Application for Expedited Hearing
and an Application for Hearing.

11. The Hartford continued to deny this claim because it did not provide
workers’ compensation insurance coverage to the Employer on the alleged date of

injury.

12. On August 6, 2008, Respondent Hartford sent correspondence to the
Employer via certified mail initiating cancellation for nonpayment of premium.

13. The August 6, 2008 correspondence notified the Employer that the
workers’ compensation insurance policy would be cancelled on August 22, 2008 for
nonpayment of premium. If the Employer, hdwever, could pay $4,201.20 before August



22, 2008, Hartford, as a matter of grace, provided that their workers’ compensation
coverage would continue without interruption.

14. Alice Smith testified on behalf of The Hartford. Smith is the Front Line
Manager at The Hartford. She is in charge of all Direct Notices of Cancellation (DNOC)
and Reinstatement Notices.

15. It is The Hartford’s normal business custom to send DNOCs via certified
mail to the insured, via regular mail to the broker or producer, and electronically file the
DNOC with the Division of Workers’ Compensation.

16. Smith’s undisputed testimony was that the DNOC was sent certified mail
to the Employer, via regular mail to Hill Insurance Services, LLC and was filed
electronically with the Division of Workers’ Compensation.

17. In addition to correspondence notifying the Employer that their workers’
compensation policy would be cancelled, The Hartford also sent a “Notice of
Cancellation” via certified mail on August 6, 2008, reflecting the workers’ compensation
policy would expire “effective at 12:01 a.m. on August 22, 2008 for nonpayment of
premium. “

18. The Employer received the August 6, 2008 correspondence and Notice of
Cancellation on August 9, 2008.

19. A copy of the correspondence to the Employer cancelling coverage and
the Notice of Cancellation was sent via regular mail to the broker, Hill Insurance
Services, LLC, on August 6, 2008.

20. On August 6, 2008, The Hartford filed a Notice of Cancellation
electronically with the Colorado Division of Workers’ Compensation. The Notice of
Cancellation reflected that the Employer’'s workers’ compensation insurance policy
would be cancelled on August 22, 2008 for nonpayment of premium.

21. Hill Insurance Service, LLC received actual notice of the Notice of
Cancellation sent by regular mail by The Hartford.

22.  On September 3, 2008, the broker for Hill Insurance Services, LLC
contacted The Hartford via telephone regarding the DNOC. The agent, Raquel Alessio,
indicated she did not know the reason the “dnoc went unpaid.”

23. On September 3, 2008, The Hartford sent an email to Alessio’s email
address at Hill Insurance Services, LLC, with a reinstatement offer.

24. The Hartford offered the Employer reinstatement of workers’
compensation insurance coverage if the Employer paid $2,980.00, and signed an
3



attached No Loss Statement and Indemnity, on or before September 10, 2008. (See
Respondent, The Hartford’s, Ex. K, bates 065—068).

25. Smith testified that if the Employer paid the required amount of $2,980.00
on or before September 10, 2008, the Employer’s workers’ compensation coverage
would be reinstated as of the date of cancellation on August 22, 2008.

26. The Hartford did not receive any payment from the Employer, or the
signed No Loss Statement and Indemnity, on or before September 10, 2008.

27.  On September 11, 2008, The Hartford closed the reinstatement offer.

28. Nothing in the circumstances of the cancellation of the Employer’s
coverage could lead the Employer to have a reasonable expectation that it was
covered. The Employer simply did not pay the full premium and, after being given a
generous and reasonable opportunity to reinstate after the cancellation, the Employer
did nothing.

29. The Hartford did not provide workers’ compensation insurance coverage
to the Employer on November 16, 2008. Therefore, Respondent Hartford has proven,
by a preponderance of the evidence that it provided no workers’ compensation
insurance coverage to the Employer on November 16, 2008. Therefore, the Employer
was a non-insured Employer on that date.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following
Conclusions of Law:

Notice

a. Service of process mail is presumed to have been received by its
addressee when there is proper evidence of its mailing to a named person at a correct
address, with adequate prepaid postage. As found, all notices of the hearings
established a legal presumption of receipt, warranting a finding of receipt by the
Employer. See Olsen v. Davidson, 142 Colo. 205, 350 P. 2d 338 (1960). See also
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993). As found, the March 23, 2009
Hearing Notice was sent to the Claimant’s last known address and to Hall & Evans,
LLC. The US Postal Service did not return the Hearing Notice as undeliverable. As
found, Hall & Evans, LLC, sent the hearing notice via regular mail to the Claimant at his
last known address. Additionally, Hall & Evans, LLC sent a copy of the March 23, 2009
notice to Mike Rosenthal at the Employer’s last know address, on March 30, 2009. A
copy of the Hearing Notice was not returneg to Hall & Evans, LLC as undeliverable by



the US Postal Service. Consequently, it is presumed the Claimant and the Employer
received copies of the March 23, 2009 Hearing Notice.

b. The concept of substantial compliance, however, has been applied to
various notice requirements in workers’ compensation proceedings even when those
requirements otherwise appear to be mandatory. EZ Building Components Mfg., LLC v.
Industrial Claims Appeals Office and Summers, 74 P.3d 516 (Colo. App. 2003).

C. A statute requiring notice by certified mail need not be strictly enforced if
actual notice was received and the statute does not treat the method of notice as
jurisdictional. EZ Building Components Mfg., LLC v. Industrial Claims Appeals Office
and Summers, supra.

d. Whether notice is mailed is a question of fact. The existence of a business
custom is sufficient to warrant a presumption that notice was sent, and it is the province
of the trier of fact to decide whether that presumption has been overcome by other
evidence. EZ Building Components Mfg., LLC v. Industrial Claims Appeals Office and
Summers, supra.

Lack of Coverage

e. As found, The Hartford substantially complied with § 8-44-110, C.R.S.
(2008), in providing Notice of Cancellation to the Employer and Hill Insurance Services,
LLC. EZ Building Components Mfg., LLC v. Industrial Claims Appeals Office and
Summers, supra. As found, The Hartford properly provided Notice of Cancellation on
August 6, 2008 for nonpayment of premium to the Employer via certified mail, Hill
Insurance Services, LLC via regular mail and electronically sent the Notice of
Cancellation to the Division.

f. If a putative insured has a reasonable expectation of insurance coverage,
i.e., by paying the premiums expected within the time specified by the carrier, a
technical glitch may not prevent “constructive” coverage. See Sanchez v. Connecticut
General Life Insurance Co., 681 P.2d 974 (Colo. App. 1984); Rager v. Bainbridge, Inc.,
W.C. No. 3-825-303 (Industrial Claim Appeals Office, July 25, 1988). As found, nothing
in the circumstances of the cancellation of the Employer’s coverage could lead the
Employer to have a reasonable expectation that it was covered. The Employer simply
did not pay the full premium and, after being given a generous and reasonable
opportunity to reinstate after the cancellation, the Employer did nothing. Consequently,
there was no “constructive” coverage.



ORDER

IT IS, THEREFORE, ORDERED THAT:

A. The Claimant’s claim for workers’ compensation benefits against The
Hartford in W.C. No. 4-777-374 is hereby denied and dismissed. The Employer stands
as a non-insured employer, subject to concomitant penalties.

B. Any and all issues not determined herein, including the liability of the non-
insured Employer herein, are reserved for future decision.

DATED this day of July 2009.

EDWIN L. FELTER, JR.
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-715-730

ISSUES

Whether Claimant has proven by a preponderance of the evidence that he has
sustained functional impairment beyond the level of the arm that should be compensated
as whole person impairment.

FINDINGS OF FACT
Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant is employed as a package car driver for Employer. On February
14, 2007 Claimant sustained an admitted injury as the result of a motor vehicle accident.
On that date Claimant’s package car was struck on the left side under the driver’s seat by
another vehicle that had run a red traffic light.

2. Following the injury Claimant initially received treatment at the emergency
room at Parker Adventist Hospital. Claimant was then referred to Mile Hi Occupational
Medicine and was evaluated on February 15, 2007 by Dr. Kerry Kamer, D.O.

3. On February 15, 2007 Claimant complained to Dr. Kamer of left shoulder
discomfort, limited movement and exertion. On physical examination Dr. Kamer noted
that Claimant’s cervical active range of motion was normal and without discomfort. Dr.
Kamer diagnosed a left acromino-clavicular joint separation.



4. Dr. Kamer referred Claimant to an orthopedic physician and Claimant was
evaluated by Dr. Peter L. Weingarten on February 20, 2007. Dr. Weingarten noted that
X-rays demonstrated a Grade Il — IV AC separation. Dr. Weingarten scheduled Claimant
for surgery for open reduction/internal fixation of the separation. Surgery was performed
by Dr. Weingarten on February 23, 2007.

5. Following surgery Claimant came under the care of Dr. Matt Miller, M.D. at
Mile Hi Occupational Medicine and Dr. Miller became Claimant’s authorized treating
physician.

6. Claimant was seen for follow up by Dr. Weingarten on July 3, 2007. Dr.
Weingarten noted that Claimant’s shoulder motion was full with no discomfort and
excellent strength. Dr. Weingarten cleared Claimant for all activities.

7. Dr. Miller released Claimant to return to regular duties on July 5, 2007. On
that date Claimant told Dr. Miller he would like to return to regular duties. On examination
Dr. Miller noted minimal discomfort with palpation over the AC joint. Dr. Miller noted that
Claimant had good range of motion in all planes with slight limitation of strength with
external rotation.

8. Claimant reached maximum medical improvement on August 23, 2007. At
that time Dr. Miller performed an impairment rating and evaluation. Dr. Miller’s physical
examination on that date was similar to the results of the examination on July 5, 2007.
Dr. Miller assigned Claimant 4% impairment of the upper extremity based upon 2%
impairment for loss of flexion, 1% impairment for loss of abduction and 1% impairment for
loss of internal rotation.

9. Claimant underwent a DIME performed by Dr. Elizabeth Bisgard, M.D. on
January 7, 2008. Dr. Bisgard agreed that Claimant reached maximum medical
improvement on August 23, 2007 as assessed by Dr. Miller. Dr. Bisgard assigned
Claimant 10% impairment of the upper extremity based upon 5% impairment for loss of
flexion, 1% impairment for loss of extension and 4% impairment for loss of abduction.

10.  Dr. Bisgard noted that Claimant had pain localized to the trapezuis causing
discomfort over the shoulder girdle area. Dr. Bisgard opined, and it is found, that this
discomfort did not alter Claimant’s scapulothorcic motion, but was causing discomfort and
limitations with glenohumeral motion above 90 degrees. The ALJ finds that this opinion
and statement from Dr. Bisgard establishes that Claimant’s trapezius discomfort was not
causing a functional impairment above or proximal to the level of the glenohumeral joint.

11.  Claimant continues to work as a package car driver for Employer although
Claimant has subsequent to his return to work obtained an easier route in a newer
vehicle. Claimant testified, and it is found, that his functional limitation is in raising his left
arm.

12. The ALJ finds that while Claimant has symptoms of trapezius discomfort
that is above the level of the arm or shoulder this discomfort principally affects the
movement of Claimant’'s arm. Claimant does not have a functional impairment of his



scapulothoracic motion and the trapezius discomfort does not restrict Claimant’s ability to
use a portion of his body proximal to the arm at the shoulder. The ALJ interprets Dr.
Bisgard’s opinion that the trapezius discomfort causes limitation with glenohumeral
motion above 90 degrees to refer to Claimant’s ability to move his left arm above 90
degrees.

13. Respondents filed a Final Admission of Liability on February 14, 2008
admitting for the 10% upper extremity impairment assigned by Dr. Bisgard.

14. Claimant has failed to prove, by a preponderance of the evidence, that he
has sustained functional impairment above the level of the arm at the shoulder.

CONCLUSIONS OF LAW

15. The purpose of the Workers’ Compensation Act of Colorado (Act),
§8§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and
medical benefits to injured workers at a reasonable cost to employers, without the
necessity of litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of
proving entitlement to benefits by a preponderance of the evidence. Section 8-43-201,
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after
considering all of the evidence, to find that a fact is more probably true than not. Page v.
Clark, 197 Colo. 306, 592 P.2d 792 (1979) The facts in a workers' compensation case
must be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of
the rights of respondents and a workers compensation claim shall be decided on its
merits. Section 8-43-201 (2008) C.R.S.

16. The ALJ's factual findings concern only evidence and inferences found to
be dispositive of the issues involved; the ALJ has not addressed every piece of evidence
or every inference that might lead to conflicting conclusions and has rejected evidence
contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

17.  Section 8-42-107(1)(a), C.R.S. limits a claimant to a scheduled disability
award if the claimant suffers an "injury or injuries" described in § 8-42-107(2), C.R.S.
2004. Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996). The
term "injury," as used in § 8-42-107(1)(a), refers to the situs of the functional impairment,
meaning the part of the body that sustained the ultimate loss, and not necessarily the
situs of the injury itself. Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).
The term “injury” refers to the manifestation in a part or parts of the body that have been
functionally impaired or disabled as a result of the industrial accident. Warthen v. Indus.
Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004). It is not the location of physical
injury or the medical explanation for the “ultimate loss” which determines the issue. Blei
v. Tuscorora, W.C. No. 4-588-628 (June 17, 2005)

18. Whether a claimant has suffered an impairment that can be fully
compensated under the schedule of disabilities is a factual question for the ALJ,
whose determination must be upheld if it is supported by substantial evidence.



Walker v. Jim Fuoco Motor Co.,supra. That determination is distinct from, and
should not be confused with, the treating physician's rating of physical impairment
under the American Medical Association Guides to the Evaluation of Permanent
Impairment (rev. 3d ed.) (AMA Guides). Strauch v. PSL Swedish Healthcare
System, supra; see also City Market, Inc. v. Indus. Claim Appeals Office, 68 P.3d
601, 603 (Colo. App. 2003)("The determination whether a claimant sustained a
scheduled or nonscheduled injury is a question of fact or the ALJ, not the rating
physician."). Kolar v. ICAQ, 122 P.3d 1075 (Colo. App. 2005).

19.  An injury involving the glenohumeral joint does not mandate conversion to
whole person impairment. The fact that Claimant may have physical injury to structures
found proximal to the arm does not compel a finding of functional impairment beyond the
arm at the shoulder. Where the injury affected structures proximal to the arm and in the
shoulder that resulted in functional impairment affecting the arm but did not extend
beyond the shoulder the Claimant has failed to prove entittement to whole person
impairment. Lovett v. Big Lots, W.C. No. 4-657-285 (November 16, 2007), affd Lovett v.
Indus. Claim Appeals Office, No. 07CA2375 (September 11, 2008) (not selected for
publication).

20. In this case neither the authorized physician Dr. Miller, or the DIME
physician Dr. Bisgard expressed specific opinions on the situs of the Claimant’s functional
impairment. Dr. Miller did not address this issue at the time he placed Claimant at
maximum medical improvement and performed an impairment rating. Dr. Bisgard
addresses the issue by noting Claimant’s trapezius discomfort and expressing the opinion
that it affected glenohumeral motion above 90 degrees but not scapulothoracic motion.
In the absence of more definitive opinion or explanation, the ALJ must determine if this
opinion establishes a functional impairment above the level of the arm and shoulder or if
the functional impairment is primarily in the use of Claimant’s left arm. As found, the ALJ
concludes that Dr. Bisgard’s opinion does not support a finding of functional impairment
above the level of the arm. Dr. Bisgard although noting the discomfort in the trapezius did
not opine that this discomfort functionally impaired Claimant’s use of this muscle. As
discussed above, that Claimant’s injury has involvement in the glenohumeral joint does
not compel conversion to whole person impairment. The involvement of the
glenohumeral joint from Claimant’s injury principally affects Claimant's movement and
use of his left arm. Claimant has failed to prove that he has sustained a functional
impairment to a part of his body proximal to or beyond the arm at the shoulder.

21. Claimant has sustained a 10% impairment of his left upper extremity as
assessed by Dr. Bisgard.

ORDER
It is therefore ordered that:

That Claimant’s claim for conversion to whole person impairment for his left
shoulder injury of February 14, 2007 is denied and dismissed.



All matters not determined herein are reserved for future determination.

DATED: July 1, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-404

ISSUES

The issues to be determined are whether the Claimant suffered a repetitive use
occupational disease or aggravation to a pre-existing occupational disease, medical
benefits, average weekly wage (AWW), temporary partial disability beginning August 5,
2008, and responsible for termination. The parties stipulated that Claimant's AWW is
$742.11.

FINDINGS OF FACT

1. The Claimant has been employed by Employer in various clerical positions
since June 1, 1990.

2. Prior to coming to work for Employer, Claimant suffered a compensable
workers’ compensation injury in 1989 with another employer that resulted in bilateral
upper extremity and wrist problems with permanent work restrictions of no repetitive use
of the upper extremities. Claimant was working as a data entry operator at the time of
the injury. Claimant then sought employment in the secretarial field.

3. Claimant continued to have numbness and pain intermittently following the
1989 occupational injury.

4, Claimant suffers from various other non-work related disease processes
including congestive heart failure, cardiomyopathy, obesity, irritable colon, hypertension,
anticoagulation, which all caused various symptoms. As a result, Claimant requested,
and Employer granted Claimant intermittent Family Medical Leave (FML) which allowed
Claimant a reduction in the number of hours she worked each day.

5. On January 2, 2008, the Claimant was transferred to another division due to
reorganization within her department. The transfer was a lateral transfer from one



Administrative Support Assistant Il (ASA 1ll) to another ASA Ill position without an
increase or decrease in salary.

6. By her own admission, Claimant hated her job. Claimant did not want to
work in the current division. From the beginning, she let it be known to the supervisory
staff and her co-workers that she did not want to work there.

7. On Sunday, January 6, 2008, after having reported to work for two days, the
Claimant obtained a medical statement from her private health care provider at Kaiser
Permanente, Juventino Saavedra, M.D., who stated that Claimant had intermittent wrist
tendonitis that became exacerbated with repetitive wrist movements, and requested an
accommodation from using any office equipment that minimized repetitive strain on her
wrists. Claimant presented the statement from Kaiser to her Supervisors on Monday,
January 7, 2008.

8. Michelle Weiss-Samaras, Chief Deputy Coroner, who was sequestered
during Claimant’s testimony, credibly testified that after receiving the statement from
Kaiser, she advised the Claimant that she did not have to use the hole punch. Claimant
was told that she could ask her immediate Supervisor, Kathy Blea or one of her co-
workers to do the hole punching. (Transcript p. 58, L. 12-22)

9. Claimant testified that she had to punch holes in 15 sheets of paper at one
time and did this task five or six times each day. She further testified that she was
required to file papers in binders weighing 25 pounds each. This testimony is not credible
and is contradicted by Respondent’s withesses.

10.  Claimant did not report the hole punching activities to health care providers.
Claimant reported to Dr. Saavedra on January 8, 2008, that her job at the office required
80% typing mainly on a typewriter, and that her prior job required only 5% typing and it
was on a computer. She also reported that she did more filing and noticed more wrist
pain, but had not been using her wrist splints. (R. Ex. B. 112)

11.  On cross-examination, Claimant initially denied that her supervisors allowed
for the accommodation to not engaging in repetitive activities such as using the hole
punch. Later she acknowledged that she was accommodated, but did not receive the
electric hole punch that she requested. (Transcript. p. 32, L. 13-24) Claimant’s attorney
produced a three-hole punch at the hearing; however, admittedly, it was not like any
utilized in the office. In rebuttal testimony, Claimant acknowledged that the three hole
punches available for use in the office, all had a handle attached — including one that she
claims to have used. (Claimant’s rebuttal P. 7, L. 15 — 19) In Dr. Wunder’s deposition,
Respondent produced the three-hole punch that Ms. Blea testified was in use at the
office. (picture of three-hole punch - Dr. Wunder’s deposition transcript, Ex. 1). Although
Claimant testified that she did not use the three-hole punch that was introduced during
Dr. Wunder’s deposition, she did agree that it was available to her.



12.  Claimant’s first line supervisor, Roberta “Kathy” Blea, credibly testified that
during the first week Claimant worked at the Office, the Claimant primarily observed.
Claimant did not engage in any typing activities on January 2", 3, or 4t 2008. Ms.
Blea was told by Ms. Weiss-Samaras that Claimant could not do hole punching. Ms. Blea
also testified that typing was not 80% of Claimant’s job. Ms. Blea described the ASA llI
duties as varied and that nothing required Claimant to be engaged in a sustained activity
for a period of 20 minutes. Ms. Blea testified that contrary to Claimant’s testimony that
the binders weighed 25 pounds, the binders weighed probably five (5) pounds. Ms. Blea
described the job duty of typing a death certificate as requiring approximately 54 — 58 key
strokes. Ms. Blea was present during Claimant’s rebuttal testimony and in surrebuttal,
credibly testified consistent with her hearing testimony about the three-hole punch utilized
in the office, stating that she did not recall seeing the three-hole punch Claimant
described as being in the office.

13. Claimant’s job as an ASA lll in the office consists of varied task each day,
including completing death certificates, which she averaged one per day, completing
paperwork for the release of bodies to the mortuary, providing documents to the
investigators for their files, answering the phones, responding to door buzzers, and
releasing personal effects to the family of the deceased. Claimant did not do any one
activity for a sustained period each day. (R. Ex. C 182- 188).

14. Claimant’s work performance was poor throughout the year she worked in
the office. On March 28, 2008, the Claimant had her first quarterly review. After having
worked at the office for three months under a job classification that she had held for
several years and seventeen years with the Respondent-Employer, the Claimant’s work
performance was in the opinion of her supervisors, as a new hire from the outside.
Claimant made it clear that she did not like the job, did not want to be there, and her
manner was abrupt. Claimant spent long periods preparing to get started working, or
away from her desk without explanation. Claimant was on FML that allowed her to work a
reduced number of hours each day, and while she was at work, she was unproductive
which Claimant testified was correct. (R. Ex. C 182-188) Claimant was suspended from
employment October 28 - 30, 2008, for poor performance (Transcript p. 37, L 14 — 16, R.
Ex. C, B 163) and was given a verbal reprimand on September 15, 2008 for cumulative
incidents of job neglect going back to March, 2008. (R. Ex. C, B 178).

15.  In the March 14, 2008, Kaiser Permanente report from Michael Fisher, M.D.
who was treating the Claimant for heart failure, the Claimant complained of “atypical
symptom that she relates is intermittent numbness on the right side of her body, usually it
has been one limb though recently she had one episode where the entire right side went
numb”. (R. Ex. B 100)

16.  On April 23, 2008, Claimant was involved in a nonwork-related motor
vehicle accident (MVA). Claimant was seen in the Emergency Department of Medical
Center of Aurora with complaints of right hand, low back, neck, right foot, chest and
abdomen injuries. Claimant reported that the accident involved right front area damage
to the vehicle that received moderate damage from moderate velocity impact. She was



diagnosed with a neck strain, chest wall strain, abdominal wall strain, low back strain,
right foot sprain and right hand sprain. (R. Ex. B 97, 97 A-G, 98)

17.  On April 24, 2008, Claimant was seen at Swenson Chiropractic. Claimant
complained of right upper extremity pain into hand, along with neck, headaches, upper
back, middle back, and low back pain. Claimant also noted that she was experiencing
left hand tingling and numbness because of the accident. (R. Ex. B 93 — 96).

18. On July 11, 2008, the Claimant was seen at Kaiser Permanente
complaining of right hand numbness and pain radiating down the arm “worse on the right
but occasionally has sx’s of the left arm, feels a sensation like ‘her body wants to shake’
feels that her ‘right side is numb’ has bee diagnosed with carpel tunnel syndrome on the
right”. It was noted that Claimant “Was in MVA in 04/08, hit another car/fence, ever since
has had back pain, reports the “whole body numbness’ has been going on prior to the
MVA”. (R. Ex. B 88 - 91).

19.  Simultaneously with treatment at Kaiser Permanente, Claimant continued to
treat with Swenson Chiropractic for the April 23, 2008, MVA (R. Ex. B 80) when she filed
an Employees Work Injury Report on July 29, 2008, alleging “tingling and numbness and
sharp excruciating pain in my right hand, fingers, thumb, wrist, and arm, up to my
shoulder. This pain is also starting to occur in the left hand”. Claimant was treated at
Swenson Chiropractic for both right and left wrist pain because of the April 23, 2008,
MVA, both the day before, July 28, 2008, and the day after, July 30, 2008, filing the
Employee Work Injury Report with the Respondent. (R. Ex. B 80).

20. The Claimant never informed her supervisors at the office that she had
been in a MVA on April 23, 2008. When she reported the alleged work related injury,
Employer offered the Claimant medical treatment through one of its designated providers,
Concentra. Claimant was seen at Concentra on July 29, 2008. She provided a history
that “my primary care doctor told me | have carpal tunnel syndrome and it is work related
from repetitive motion”. Claimant did not provide a history of the April 23, 2008, MVA, or
disclose her treatment with Swenson Chiropractic. (R. Ex. B 81- 86).

21. Following the initial treatment at Concentra, the Claimant was given
restrictions that Employer was willing to accommodate. However, Claimant rejected
Employer’s attempts to have her abide by the restrictions. Claimant’s supervisor brought
in an egg timer to help remind Claimant to take the 10 minute break every 30 minutes
recommended by the authorized treating provider, but Claimant refused compliance
stating “I'll see if you can enforce it, cause | am not going to”. Claimant was belligerent
when her supervisor advised Claimant that she was expected to comply with the
restrictions — Claimant exclaimed “whatever”.

22. Employer permitted Claimant to continue treating through Concentra while
denying liability for the occupational injury reported on July 29, 2008. On August 26,
2008, the Claimant was scheduled for therapy appointment with Concentra. Prior to
reaching the facility located at 3350 Peoria Street, Aurora, CO., the Claimant was



involved in a MVA in the 3100 block of N. Peoria Street. Claimant was at fault in the
accident and charged with failure to yield the right of way when turning left in front of
traffic. (R. Ex. D 207 — 214).

23. The Claimant was seen in the emergency department at University of
Colorado Hospital Authority following the August 26, 2008, accident. The accident was
described as a low impact collision in which the Claimant was the restrained driver
traveling at a rate of between 5 — 15 mph the Claimant’s vehicle was struck at the rear
panel. The Claimant was assessed as having low back pain and upper chest pain with
the “previous history of back injury from a different MVA.” (R. B. Ex 70-77)

24. Claimant returned to Swenson Chiropractic on August 28, 2008, and
continued treatment with additional complaints. Claimant was also seen by Dr. Griggs
who ordered EMG/NCYV testing to rule out carpel tunnel syndrome.

25. On September 5, 2008, Dr. Swenson authored a letter addressed to
Richard Sandomire, Esq., regarding the April 23, 2008, MVA. Dr. Swenson’s opinion was
that with the “substantial injures” [sic] Claimant sustained in the April 23, 2008, accident,
“exacerbations and remissions of the symptoms may recur later on, requiring future
therapy and treatment at periodic intervals.” Dr. Swenson stated that Claimant’s
prognosis is “guarded” and that Claimant has ligament instability at L4 on L5, “which is a
permanent condition”. (R. Ex. B 63-65)

26. On September 15, 2008, the Claimant was evaluated by Kathy McCranie,
M.D. by referral from Dr. Griggs and Dr. Kohake, for a physiatric consultation and
electrodiagnostic test. Claimant provided a history of onset of pain on February 11, 2008,
in her right more than left hand and forearm that Claimant associated with typing and
computer activities. The Claimant reported her prior work-related upper extremity injury
and noted that she had permanent impairment as result of that injury. Claimant stated
that in her current position, unlike the prior work injury with another employer, that she is
“doing more varied activities where she was able to pacer [sic] herself to control those
symptoms”. (R. Ex. B 60 — 62).

27. During the September 15, 2008 evaluation of Claimant, Dr. McCranie
conducted both an EMG study and Nerve Conduction study, and recorded her impression
of the Claimant’s condition as “borderline to very mild sensory median neuropathy, i.e.
carpel tunnel syndrome and bilateral upper extremity pain and parasthesias”. Dr.
McCranie noted that the other carpal tunnel syndrome, testing for sensory and motor
median nerves, were within normal limits. Dr. McCranie noted that there was no
evidence of denervation in the median nerve distribution, cervical radiculopathy, brachial
plexopathy, peripheral neuropathy, neurogenic thoracic outlet syndrome or ulnar
neuropathy.

28. Claimant was evaluated by Jeffrey Wunder, M.D. on October 2, 2008.
Claimant reported that “I hate the job”. And, described her job duties of one hour of filing,
and various other activities 50% of which are repetitive according to Claimant. Dr.



Wunder’s impression of the Claimant’'s condition was mild bilateral de Quervain’s
tendinitis, possibly chronic, which Claimant stated that was “part of her original CTD
diagnosis back in 1989”. Dr. Wunder noted that Claimant’s medical records indicate mild
peripheral edema, which he states would contribute to median neuropathy at the wrists
by increasing the carpel tunnel pressure without repetitive activity. Dr. Wunder is of the
opinion that Claimant would not meet the criteria for work-related carpal tunnel syndrome
under the Medical Treatment Guidelines based on the hours of repetitive activity. Dr.
Wunder noted that significant in determining the causation issue is that Claimant has
huge issues of job dissatisfaction. (R. Ex. B 55— 57D).

29. Dr. Wunder persuasively testified that he would not expect Claimant to
experience complaints only six days after starting the new job. Dr. Wunder also testified
that hole punching, including 15 sheets at a time approximately 3 time each day and
putting those documents in a three-ringed binder, along with typing on average 1 death
certificate a day with up to 58 key strokes, did not constitutes high exertional force and
repetition that would predispose the Claimant to carpal tunnel or exacerbate a preexisting
cumulative trauma disorder or carpal tunnel syndrome. (Dr. Wunder deposition transcript
p.10).

30.  On November 11, 2008, Claimant was seen in the Emergency Department
at Exempla St. Joseph Hospital with “multiple complaints including 6 — 8 mo of
intermittent R sided numbness from head to toe, 3-4mo of bilat lower extrem cramping
from pelvis to toes, and a few days ago having cramping and pains in hands and L side of
neck. She’s had episodes of lightheadedness, blurry vision and tiredness/fatigue. Says
she has been walking a lot at new job x 6mo. which don’t affect sx’s but is more active
than usual. She has been under a lot more stress. New glasses within this year.
Sometimes gets nausea and pain after eating.” Claimant was discharged home with a
diagnosis of weakness and muscle cramps and a notation to consider connective tissue
disease and to follow up with Claimant’s primary care doctor for considering a referral to
rheumatology for a connective tissue disease consultation. (R. Ex. B 35 —47)

31. ltis clear that Claimant did not want to work in the office, and that she made
several attempts to have medical providers verify that her health would be better if she
were in a different position. (R. Ex. B 27 — 28)

32. Claimant has failed to prove that her work at Employer’s office was
repetitive in nature and caused an aggravation of her pre-existing occupational disease.

33. Claimant has failed to prove that her work at Employer’s office was
repetitive in nature and caused an occupational disease to her upper extremities.

34. Claimant’s testimony concerning her work activities and symptoms is not
credible or persuasive.

CONCLUSIONS OF LAW



a.The purpose of the “Workers’ Compensation Act of Colorado” is to assure the
quick and efficient delivery of disability and medical benefits to injured workers at a
reasonable cost to the employers, without the necessity of any litigation. Section
8-40-102(1), C.R.S. A Claimant in a workers’ compensation claim has the burden of
proving entitlement to benefits by a preponderance of the evidence. Section 8-42-101
C.R.S. A preponderance of the evidence is that which leads the Trier-of-fact, after
considering all of the evidence, to find that a fact is more probably true than not. Page v.
Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in the workers' compensation case
are not interpreted liberally in favor of either the rights of the injured worker or the rights
of the employer. Section 8-43-201, C.R.S. A workers' compensation case is decided on
its merits. Section 8-43-201, C.R.S.

b.The ALJ’s factual findings concern only evidence that is dispositive of the issues
involved: the ALJ has not addressed every piece of evidence that might lead to a
conflicting conclusion and has rejected evidence contrary to the above findings as
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

C. When determining credibility, the fact finder should consider, among other
things, the consistency or inconsistency of the witness’s testimony and actions; the
reasonableness or unreasonableness (probability or improbability) of the testimony and
actions; the motives of the witness; whether the testimony has been contradicted; and
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 27 P.2d
1205 (1936); CJI, Civil 3:16 (2005).

d. The test for distinguishing between an accidental injury and occupational
disease is whether the injury can be traced to a particular time, place, and cause.
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993). "Occupational disease" is
defined by §8-40-201(14), C.R.S., as:

[A] disease which results directly from the employment or the conditions
under which work was performed, which can be seen to have followed as a
natural incident of the work and as a result of the exposure occasioned by
the nature of the employment, and which can be fairly traced to the
employment as a proximate cause and which does not come from a hazard
to which the worker would have been equally exposed outside of the
employment.

e. This section imposes additional proof requirements beyond those required
for an accidental injury by adding the "peculiar risk" test; that test requires that the
hazards associated with the vocation must be more prevalent in the work place than in
everyday life or in other occupations. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).
However, the existence of a preexisting condition does not defeat a claim for an
occupational disease. Id. A claimant is entitled to recovery if the hazards of employment
cause, intensify, or, to a reasonable degree, aggravate the disability for which
compensation is sought. /d. Where there is no evidence that occupational exposure to
a hazard is a necessary precondition to development of the disease, the claimant suffers



from an occupational disease only to the extent that the occupational exposure
contributed to the disability. /d.

f. The claimant bears the burden to prove by a preponderance of the
evidence that the hazards of the employment caused, intensified or aggravated the
disease for which compensation is sought. Faulkner v. Industrial Claim Appeals Office,
12 P.3d 844 (Colo. App. 2000); Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office,
989 P.2d 251 (Colo. App. 1999). The question of whether the claimant has proven
causation is one of fact for the ALJ. Faulkner v. Industrial Claim Appeals Office, supra.
In this regard the mere occurrence of symptoms in the workplace does not require the
conclusion that the conditions of the employment were the cause of the symptoms, or
that such symptoms represent an aggravation of a preexisting condition. See FR. Orr
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985); Cotts v. Exempla, Inc., W.C. No.
4-606-563 (I.C.A.O. August 18, 2005). Once claimant makes such a showing, the burden
shifts to respondents to establish both the existence of a non-industrial cause and the
extent of its contribution to the occupational disease. Cowin & Co. v. Medina, 860 P.2d
535 (Colo. App. 1992).

g. The ALJ concludes that the Claimant has not met her burden of proof that
her work for the Respondent caused an aggravation of her pre-existing occupational
disease, nor has Claimant met her burden of proving that she sustained a new or
separate occupational disease to her bilateral upper extremities that is causally
connected to her employment with Respondent. Claimant’s testimony is inconsistent with
some of the medical records and contradicted by Employer’s witnesses. Claimant’s
testimony is not credible or persuasive.

h. The “quasi-course of employment” doctrine provides that an injury occurring
during travel to or from authorized medical treatment is compensable because the
employer is required to provide medical treatment for the industrial injury and the
claimant is required to submit to the treatment. Excel v. Industrial Claim Appeals Office,
860 P.2d 1393 (Colo. App. 1993). In Jarosinski v. Industrial Claim Appeals Office, 62 P.3d
1082 (Colo. App. 2002), the Court held that “trips to receive authorized treatment
constitute an implied condition or expectation of the employment contract. If the element
of contractual obligation is missing, however, the resulting injuries are not compensable.”
Id. at 1085. The Judge concludes that Respondent was not contractually obligated to
offer the Claimant medical care while contesting liability for the underlying bilateral upper
extremity claim, and is therefore not liable for treatment of injuries stemming from the
August 26, 2008 motor vehicle accident.

ORDER
It is therefore ordered that:

1. Claimant’s claim is denied and dismissed.
DATED: July 2, 2009

Barbara S. Henk
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-719

ISSUES

» Did claimant prove by a preponderance of the evidence that he sustained an
occupational disease type injury arising out of the course and scope of his
employment?

» Did claimant prove by a preponderance of the evidence that he is entitled to
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following
findings of fact:

1.

Employer operates a public transportation system. Claimant began working
for employer as a probationary bus driver in June of 2008. Claimant's date
of birth is October 14, 1946; his age at the time of hearing was 62 years.
Because of intractable lower back pain, claimant has been unable to return
to work at employer since Friday, September 26, 2008. Claimant contends
he sustained an occupational disease arising out of a hazard of his
employment because his back pain is unrelated to a discrete or acute work-
related event. Employer contends that claimant’s disability is a result of the
natural progression of the underlying disease process in his lumbar spine.

Claimant has a rheumatoid arthritis disease process for which he has been
receiving infusions of Remicade since 2002. Claimant also has diffuse,
severe osteoporosis, osteopenia, and osteoarthritis. And claimant has
chronic, 25-plus-year history of smoking cigarettes.

. As a probationary driver, claimant was assigned various routes to drive.

According to claimant, most of the driver’s seats in the buses were out of
adjustment and needed replacing. On August 22, 2008, claimant drove an
AB Route, which involved 2 trips to Denver International Airport. The AB
Route included numerous stops where claimant was required to help
passengers load and unload luggage in the luggage compartment of the
bus. Claimant stated that he had to help load some 70 to 80 pieces of
luggage each direction on the AB Route. Claimant drove the AB Route to
DIA a total of 6 shifts during his tenure as a driver for employer, including
August 28, September 5", September 9t", September 11, and September



12th. The Judge infers from the testimony of claimant and his wife that they
believe that the activity of loading and unloading luggage on the AB Route
was a hazard of claimant’s employment that caused him to develop lower
back pain. Claimant was unable to relate the development of his lower
back pain to a discrete or acute incident or event at work.

4. On September 29, 2008, claimant sought medical attention from
Christopher E. Ricca, M.D., for sinus congestion and worsening lower back
pain. Claimant reported to Dr. Ricca that his back pain increased after
riding his bicycle 3 days earlier. On physical examination of claimant’s
lower back, Dr. Ricca found mild tenderness of the paraspinal muscles.

5. Claimant testified that he had lower back pain before riding the bicycle, but
that riding increased his pain. Claimant bought the recumbent bicycle
because he thought riding it would improve his arthritis symptoms.
Claimant says he only rode the bike for 5 to 10 minutes before learning it
was not for him. Although at hearing claimant minimized the importance of
this history to the development of his symptoms, he thought it significant
enough to report to Dr. Ricca on September 29". More importantly, Dr.
Ricca deemed the bicycle riding incident medically significant to claimant’s
history of developing symptoms.

6. Dr. Ricca referred claimant for a magnetic resonance imaging (MRI) scan of
his lumbar spine on October 4, 2008. Dr. Ricca discussed the MRI results
with claimant on October 6, 2008. Dr. Ricca wrote:

| strongly believe that this issue was caused by [claimant’s]
activity at his workplace. He was lifting heavy bags prior to
the onset of his symptoms. | suspect his rheumatoid
arthritis has exacerbated the symptoms.

Dr. Ricca’s opinion here is equivocal: It is unclear what “issue” Dr. Ricca believes was
caused by work activity and what role his rheumatoid arthritis plays in exacerbating his
symptoms. Dr. Ricca recommended claimant follow up with workers’ compensation.

7. On October 10, 2008, Dr. Ricca noted claimant’s symptoms more involved
radiculopathy in his lower extremities than lower back pain. Dr. Ricca
referred claimant to Orthopedic Surgeon Gary Ghiselli, M.D., who evaluated
him on October 14, 2008. Claimant reported to Dr. Ghiselli that his back
symptoms worsened without any inciting incident or specific injury.
Claimant noted to Dr. Ghiselli that he had been performing increased
driving and lifting heavy bags while working for employer. Dr. Ghiselli
observed claimant displaying significant pain behaviors, including riding in a
wheelchair. Dr. Ghiselli read the MRI as showing a degenerative disease
process in claimant’s lumbar spine, including slight spondylolisthesis at the
L4-5 level, mild disk degeneration at the L3-4 level, and moderate disk
protrusion at the L5-S1 level, with posterior displacement of the left S1



nerve root. Dr. Ghiselli diagnosed multifactorial symptom complex with
significant pain behaviors.  Dr. Ghiselli recommended conservative
management, including epidural steroid injection (ESI) therapy.

Dr. Ghiselli referred claimant to Ronald S. Hattin, M.D., who administered
an ESI on October 16, 2008. Claimant reported the following history to Dr.
Hattin: Claimant’'s symptoms initially began in his right-sided lower back
some two months earlier while driving a bus for employer; over the following
two weeks, he experienced increasing pain radiating into the right greater
than left lower extremity; and, around the end of September, he violently
sneezed, causing symptoms of acute, severe pain in both lower extremities.
Claimant rated his pain at 8 on a scale of 0 to 10, worse with sitting than
standing. Dr. Hattin noted that claimant's MRI scan strikingly showed
severe bilateral foraminal stenosis at the L4-5 and L5-S1 levels due to a
combination of disk bulging, posterior ligamentum flavum buckling, and
facet joint arthropathy from his degenerative arthritic process. Dr. Hattin
attributed claimant’s symptoms to chronic degenerative changes at the L4-5
and L5-S1 levels.

Dr. Hattin administered a repeat ESI on November 4, 2008. Claimant
reported to Dr. Hattin that the first ESI completely resolved his right leg
pain. The second ESI reduced claimant’s residual left leg pain.

10.At employer’s request, Henry J. Roth, M.D., performed an independent

11.

medical evaluation of claimant and examined him on January 27, 2009. Dr.
Roth testified as an expert in the area of Physical and Occupational
Medicine. Dr. Roth has taught other physicians how to analyze medical
causation and is an expert in the area of assessing medical causation.

On February 4, 2009, Dr. Ghiselli performed surgery upon claimant’s lumbar
spine: A decompression with microdiskectomy at the L4-5 and L5-S1 levels,
and a left sided fusion of the L4-5 level, using bone graft material. Crediting
his testimony, claimant’'s surgical result has been very successful in
alleviating his symptoms.

12.Dr. Ghiselli testified as an expert in the area of Orthopedic Surgery. Dr.

Ghiselli had not reviewed records of claimant’s past medical treatment. The
Judge credits Dr. Ghiselli’s testimony in finding the surgery reasonable and
necessary in light of claimant’s presenting symptoms. Dr. Ghiselli’s surgical
exploration revealed no problem with claimant’s bone density. Dr. Ghiselli
however observed evidence of rheumatoid arthritis during surgery. Dr.
Ghiselli testified that, by history, claimant was unable to tie his symptoms to
any specific injury. According to Dr. Ghiselli, claimant’s activity of lifting
luggage at employer possibly could contribute to symptoms from disk
protrusion; similarly, riding the bicycle or sneezing could aggravate his
underlying arthritic process or could contribute to his symptoms. Crediting



Dr. Ghiselli's medical opinion, any one of these activities is a possible cause
of exacerbating claimant’s underlying arthritic process.

13.The Judge finds that Dr. Ghiselli’'s testimony falls short of providing a
medically probable cause of claimant’'s symptoms that is exogenous to the
underlying disease process itself. In this respect, Dr. Ghiselli's testimony is
consistent with the testimony of Dr. Roth.

14.The Judge credits Dr. Roth’s testimony in finding the following: There is no
medical record history of claimant experiencing an onset of lower back
symptoms in association with his work at employer. Claimant instead has
an underlying degenerative disease process in his lumbar spine that he was
genetically predisposed to develop and that is consistent with his age of 62
years. The underlying disease process is erosive to the ligaments and bony
structures of claimant’s lumbar spine. Claimant has a similar disease
process in his cervical spine. Claimant’'s underlying disease process has
been accelerated by his metabolic syndrome, including his diabetes,
cholesterol, and hypertension, which disrupts blood supply and causes
oxygen starvation to the structures of his lumbar spine. In addition,
claimant’s rheumatoid arthritis disease is an inflammatory condition, which
contributes to the destructive and erosive degeneration of the structures of
his lumbar spine. And claimant’s habit of tobacco dependency has further
accelerated the underlying disease process in his lumbar spine. Claimant’s
underlying spine disease has progressed to the stage where his symptoms
are typical for the disease, spontaneous, and unrelated to any exogenous
event. Because of the progression of his spine disease, claimant is
intolerant of activity, such as, luggage handling. Claimant’s underlying
spine disease is the medical cause of his need for treatment. Because the
MRI findings demonstrate the absence of any acute change to the anatomy
of claimant's disks or osteoarthritis, it is medically improbable that
claimant’s work activity caused any change to the anatomy of his lumbar
spine. Instead, the natural progression of claimant’'s underlying spine
disease, and not his work activity at employer, likely caused his symptoms
and presentation.

15.Claimant failed to show it more probably true than not that the hazards of
his employment caused, intensified, or, to a reasonable degree, aggravated
claimant’'s underlying spine disease. Although claimant associates the
onset of his symptoms to handling luggage while driving the AB Route on 6
of his shifts in August and September of 2008, the Judge has credited the
medical opinion of Dr. Roth in finding it more probably true that the natural
progression of claimant’'s underlying spine disease, and not his work
activity, proximately caused his need for medical treatment and his resulting
disability.



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following
conclusions of law:

Claimant argues he has proven by a preponderance of the evidence that he
sustained an occupational disease type injury arising out of the course and scope of his
employment. The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical
benefits to injured workers at a reasonable cost to employers, without the necessity of
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving by a
preponderance of the evidence that his injury arose out of the course and scope of his
employment. Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786
(Colo. 1985). A preponderance of the evidence is that which leads the trier-of-fact, after
considering all of the evidence, to find that a fact is more probably true than not. Page v.
Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the
rights of respondents. Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things,
the consistency or inconsistency of the witness's testimony and actions; the
reasonableness or unreasonableness (probability or improbability) of the testimony and
actions; the motives of the witness; whether the testimony has been contradicted; and
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence that
is dispositive of the issues involved; the Judge has not addressed every piece of
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385
(Colo. App. 2000).

The test for distinguishing between an accidental injury and occupational disease
is whether the injury can be traced to a particular time, place, and cause. Campbell v.
IBM Corporation, 867 P.2d 77 (Colo. App. 1993). "Occupational disease" is defined by
§8-40-201(14), supra, as:

[A] disease which results directly from the employment or the conditions
under which work was performed, which can be seen to have followed as a
natural incident of the work and as a result of the exposure occasioned by
the nature of the employment, and which can be fairly traced to the
employment as a proximate cause and which does not come from a
hazard to which the worker would have been equally exposed outside
of the employment.

(Emphasis added).



This section imposes additional proof requirements beyond that required for an
accidental injury by adding the "peculiar risk" test; that test requires that the hazards
associated with the vocation must be more prevalent in the work place than in everyday
life or in other occupations. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993). The
existence of a preexisting condition does not defeat a claim for an occupational disease.
Id. A claimant is entitled to recovery only if the hazards of employment cause, intensify,
or, to a reasonable degree, aggravate the disability for which compensation is sought. /d.
Where there is no evidence that occupational exposure to a hazard is a necessary
precondition to development of the disease, the claimant suffers from an occupational
disease only to the extent that the occupational exposure contributed to the disability. /d.
Once claimant makes such a showing, the burden shifts to respondents to establish both
the existence of a non-industrial cause and the extent of its contribution to the
occupational disease. Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

Here, the Judge found claimant failed to show it more probably true than not that
the hazards of his employment caused, intensified, or, to a reasonable degree,
aggravated claimant’'s underlying spine disease. Claimant thus failed to prove by a
preponderance of the evidence that he sustained compensable occupational disease

type injury.

As found, claimant associates the onset of his symptoms to handling luggage
while driving the AB Route on 6 of his shifts while working for employer in August and
September of 2008. The Judge however credited the medical opinion of Dr. Roth in
finding it more probably true that the natural progression of claimant’s underlying spine
disease, and not his work activity at employer, proximately caused his need for medical
treatment and his resulting disability.

The Judge concludes that claimant’s claim for workers’ compensation benefits
under the Act should be denied and dismissed.

ORDER

Based upon the foregoing findings of fact and conclusions of law, the Judge
enters the following order:

1. Claimant’s claim for workers’ compensation benefits under the Act is denied
and dismissed.

DATED: _July 2.2009

Michael E. Harr,
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-662-964
CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

No further hearings have been held in the above-captioned matter. On June 24,

2009, the ALJ’s Full Findings of Fact, Conclusions of Law and Order was sent to the
parties. On July 2, 2009, Claimant filed a timely “Unopposed Motion for Amendment of
Order,” stating, inter alia, that the decision did not order Respondents to pay for
Claimant’s lidocaine prescription, although the ALJ determined that it was reasonably
necessary. The motion is well taken and the decision below is amended accordingly.

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr.,
Administrative Law Judge (ALJ), on March 16, 2009 and June 1, 2009, in Denver,
Colorado. The hearing was digitally recorded (reference: 3/16/09, Courtroom 3,
beginning at 8:34 AM, and ending at 5:00 PM; and, 6/1/09, Courtroom 1, beginning at
8:30 AM, and ending at 11:27 AM).

At the conclusion of the hearing, the ALJ established a briefing schedule (briefs to
be filed electronically). Claimant’'s opening brief was filed on June 9, 2009.
Respondents’ answer brief was filed on June 15, 2009. On June 16, 2009, Claimant
indicated that he would not be filing a reply brief. The matter was deemed submitted for
decision on June 16, 2009.

ISSUES

The issues to be determined by this decision concern permanent total disability
(PTD), reasonably necessary medical benefits, and bodily disfigurement. During the
hearing, Respondents withdrew their affirmative issue of whether the Claimant was
barred from PTD benefits on the ground that the Claimant rejected an offer of modified
employment. Claimant has the burden of proof, by a preponderance of the evidence, on
all issues remaining for determination.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following
Findings of Fact:

1. On September 9, 2005, the Claimant sustained an injury to his cervical
spine while working for employer.



2. On October 21, 2005, Claimant underwent a cervical fusion by Robert T.
Vraney, M.D. On October 13, 2006, Dr. Vraney noted the fusion to be solid. On April 27,
2007, B. Andrew Castro, M.D., reviewed claimant’s MRI (magnetic resonance imaging)
studies, noted the “solid fusion”, and stated that he did not recommend any further
surgical intervention.

3. Jeffrey A. Wunder, M.D., originally placed Claimant at maximum medical
improvement (MMI) on September 21, 2006. Prior to doing so he ordered a Functional
Capacity Evaluation (FCE) and that test was completed on September 19, 2006.

4. At Dr. Wunder’s request, Claimant began treating with psychologist Peter J.
Vicente, Ph.D., on April 25, 2006. After multiple psychological tests Dr. Vicente was of
the opinion that “The patient is not focused on compensation or litigation gains, nor is
malingering an issue.” Dr. Vicente’s report also states that “there is no indication of a
strong addiction potential.”

5. The FCE conducted on September 19, 2006 found that the Claimant could
only lift 10 pounds on an occasional basis, had to take unscheduled breaks during
testing, and fell in the “below competitive” range for many of the tests administered due to
increased neck pain. The validity testing conducted during that FCE found that the
Claimant gave a consistent effort. There were no findings of submaximal effort on that
FCE’s validity testing. Several of the tests were stopped due to concerns for the
Claimant’s safety. The ALJ finds that the restrictions imposed in the FCE were
temporary, one and one-half years before the Claimant reached MMI, and were
superseded by the permanent restrictions imposed by Claimant’'s authorized treating
physicians (ATPs).

6. Ultimately, Dr. Wunder, who had been an ATP since March 2006, and the
Claimant’s current primary treating physician, placed the Claimant at MMI on April 28,
2008, and rated him with a 23% permanent impairment to his cervical spine (whole
person). Dr. Wunder recommended one year of maintenance medications. He assigned
permanent work restrictions of a maximum 20 pounds lift, pull, or carry, with occasional
overhead work.

7. On August 7, 2008, the Claimant underwent a follow up Division
Independent Medical Examination (DIME) with Kristin D. Mason, M.D., who agreed with
Dr. Wunder’'s MMI date of April 21, 2008. Dr. Mason rated the Claimant with 26%
impairment to his cervical spine and with 2% mental impairment. Dr. Mason declined to
rate permanent impairment to Claimant’s right lower extremity (RLE) or for swallowing
issues.

8. Respondents filed a Final Admission of Liability (FAL), consistent with the
opinions of Dr. Mason. Claimant initially challenged, but later withdrew his challenge to
the opinions of the DIME.



9. Claimant does not have a high school diploma or GED. His work history is
entirely in the restaurant industry. He was employed as an executive chef with
Employer as of September 9, 2005, and prior to that had worked as an executive
chef, line chef, sous chef, saucier, and owned his own restaurants.

10. Claimant’s work as an executive chef with Employer required that he
supervise the functions of the kitchen, including ordering food, receiving food, cooking
food, working as a line cook, washing dishes, mopping floors, heavy cleaning, lifting,
bending, and a lot of cooking. There were times when he was the only one present in
the kitchen. Physical requirements of his work as an executive chef required being
able to maneuver ninety (90) pound boxes of meat, and repetitive use of his upper
extremities for cutting, chopping, lifting pans, making sauces, lifting racks of clean
dishes, and mopping. Katie Montoya, Respondents’ vocational expert, is of the
opinion that Claimant can no longer perform his executive chef job.

1. Claimant has looked for work since he last worked, but he does not believe
that he is physically able to perform any of the jobs he has applied for. Claimant has not
been offered any jobs or interviews for jobs for which he has applied. He has applied for
jobs posted on-line and jobs identified by Katie Montoya, Respondents’ vocational expert,
but he does not believe that he can physically perform any of those jobs due to his
limitations, many of which are self imposed and not consistent with his ATPs’ permanent
medical restrictions. Claimant has also sought work through Workforce Colorado, but
was referred to the Division of Vocational Rehabilitation. He has not been offered any
vocational rehabilitation services through the Division of Vocational Rehabilitation (DVR).
This fact is neutral because the ALJ can neither infer that Claimant did not meet the
DVR’s criteria nor that Claimant was not capable of being vocationally rehabilitated.

Medical inion

12.  The restrictions of medical providers, including Dr. Wunder and Matthew
Brodie, M.D., as well as the opinions of Dr. Mason and Tashoff Bernton, M.D., are more
persuasive and credible than the limitations of Doris Shriver, Claimant’s vocational expert.
The ALJ finds that Shriver’s restrictions are not supported by the weight of the medical
evidence.

13.  Dr. Wunder, an ATP, was of the opinion that the Claimant’s only current
objective findings are restricted cervical range of motion and some sensory deficits in the
left C-6 distribution which have changed over time. On March 3, 2008, Claimant’s
electrodiagnostic studies that had been previously considered abnormal, were interpreted
as normal.

14.  Dr. Wunder referred the Claimant for a functional capacity evaluation (FCE).
In the report of the FCE, the evaluator noted that “the findings from this evaluation be
correlated with objective physical findings and is subject to further interpretation and
determination of validity by the treating physician. Dr. Wunder stated that an FCE is like
a diagnostic test, such as an MRI. It needs to be interpreted by a physician in light of



clinical information. The ALJ finds Dr. Wunder’s opinion in this regard persuasive and
credible.

15.  Dr. Wunder assigned the Claimant permanent work restrictions of lifting,
pushing, and pulling of up to 20 pounds on an occasional basis, and “that the claimant is
also restricted to occasional work and occasional reaching overhead.” Dr. Wunder based
his restrictions on information that could be objectively verified, the history of surgery, the
FCE, and his twenty three years of medical experience in dealing with patients with
similar conditions.

16. Dr. Bernton agreed with the restrictions of Dr. Wunder, but stated that
Claimant “is probably able to function at a greater level than this.”

17.  According to Dr. Wunder, it is not reasonable to rely on the Claimant’s
subjective report of symptoms in assigning work restrictions. Multiple other physicians,
including Dr. Brodie, Dr. Mason, and Dr. Bernton have questioned the reliability of
Claimant’s subjective complaints.

18. Dr. Bernton noted in his April 3, 2007 report that the Claimant has
“‘developed a large number of pain complaints which are either unexplained on an
objective basis or disproportionate to those findings which are present.” Dr. Bernton
states that “conscious magnification of symptoms and misrepresentation of functional
ability (e.g. malingering) is present in this case.”

19.  Dr. Mason commented in her DIME report that, at times “it appears he does
somewhat distort his report and there have been some inconsistencies of his
presentation.” The ALJ finds that this independent opinion of a DIME corroborates Dr.
Bernton’s opinion concerning magnification of symptoms, thus, enhancing Dr. Bernton’s
credibility in this regard.

20. Dr. Brodie was of the opinion that “there are non-organic factors driving this
case.” According to Dr. Brodie, Claimant’s diagnostic studies and “documented organic
illness would not constitute the need for him to not be able to return to his gainful
employment,” and that his perceived disabilities are being primarily driven by subjective
complaints of pain.

21.  Dr. Wunder was of the opinion that the “patient’s reported functional
disability has been in excess of objective findings.”

22. The ALJ finds that the permanent work restrictions assigned by Dr. Wunder
take into account the Claimant’s objective and subjective complaints and are reasonable.

23. Following his surgery, the Claimant was diagnosed with a deep venous
thrombosis (DVT), for which he received medical treatment.



24. Claimant has complained of RLE pain and limitations that he attributes to
the DVT. However, the medical evidence shows that the DVT healed and should not be
causing functional limitations. In discussing the Claimant’'s right leg, Dr. Mason, the
DIME, noted “the patient is, to some extent, exaggerating his complaints. | do not find
anything objectively wrong with the leg. Multiple subsequent vascular studies have
shown resolution of the blood clot and he has been viewed on at least some of the
surveillance videotapes to present a different functional picture with respect to gait than
he presents in the office.” Dr. Mason stated there was no objective basis for assigning a
permanent impairment. Claimant withdrew his challenge to the DIME and thus his
challenge to this opinion.

25. Claimant testified that he is ambidextrous, but that he is basically right
handed. Claimant has alleged difficulties with his right upper extremity (RUE) as a result
of his injury. Diagnostic studies have been performed which have revealed no
abnormalities in the RUE. Multiple physicians, including Dr. Wunder, Jeffrey Sabin, M.D.,
and Dr. Bernton, are of the opinion that Claimant's RUE complaints are not related to his
work injury. Both Dr. Wunder and Dr. Bernton stated that Claimant has no limitation with
respect to the use of his RUE. Claimant’s complaints of symptoms in the RUE are not
supported by objective medical evidence.

26. Dr. Mason’s report noted that the mechanics of Claimant’s swallowing was
affected by his cervical fusion hardware, but she did not find that he had a rateable
impairment for that condition. She did provide him with a two percent (2%) whole person
rating for his psychological condition, which had stabilized with medication, and a 26%
whole person impairment to his cervical spine, which included an impairment rating for
sensory deficits in his left upper extremity. Claimant also testified regarding his
swallowing difficulties. The DIME, however, specifically noted that there was no
impairment for swallowing, nor has Claimant identified any credible work restrictions as a
result of any swallowing issues.

27. Gary Gutterman, M.D., a psychiatrist and an ATP, is of the opinion that
Claimant is “capable or returning to the workforce from a psychiatric and cognitive
perspective.”

28.  Dr. Mason, the DIME, completed mental impairment worksheets, and rated
Claimant with a 2% mental impairment due to his condition being stable on medication.
Dr. Mason completed a Mental Impairment Worksheet and noted no impairment in
activities of daily living, including travel, social functioning, thinking, concentration,
judgment, or adaptation to stress. Claimant withdrew challenge to DIME.

29. Dr. Bernton was of the opinion that the Claimant is capable of working full
time within the restrictions outlined by Dr. Wunder.

30. Dr. Wunder and Dr. Bernton were each of the opinion that there is no
medical basis for the assignment of work restrictions on the Claimant’s ability to sit,



stand, or walk. Dr. Bernton further was of the opinion that there is no medical basis for
Claimant’s allegation that he would need to take unscheduled breaks during a workday.

31.  Christopher Ryan, M.D., who testified on behalf of the Claimant, last saw
Claimant on January 16, 2009. Dr. Ryan was of the opinion that Claimant could lift 20
Ibs. only occasionally and was restricted from lifting and carrying 10 Ibs. frequently. Dr.
Ryan also restricted neck movements and overhead activities. The ALJ finds that Dr.
Ryan did not persuasively relate many of his restrictions to the Claimant’s work-related
injury of September 9, 2005. The ALJ resolves the conflict between the opinions of Dr.
Ryan and the opinions of ATP Dr. Wunder and Respondents’ IME doctors, Dr. Bernton
and Dr. Brodie in favor of Drs. Wunder, Bernton and Brodie. Therefore, the ALJ finds that
the three later physicians’ opinions outweigh the opinion of Dr. Ryan.

Commutable Labor Market

32. There is a dispute concerning the Claimant’s commutable labor market.
Manning Pickett, M.D., and Christopher Ryan, M.D., both stated opinions that the
Claimant is restricted from extended driving.

33.  Dr. Wunder was of the opinion that it would be reasonable for the Claimant
to take a short break of 5 to 10 minutes after driving 45 minutes to an hour before
continuing to drive. Claimant’s injuries do not otherwise limit his ability to drive. Claimant
maintains a valid Colorado driver’s license.

34. Neither Dr. Pickett nor Dr. Ryan provided a persuasive explanation
concerning the medical basis of the Claimant’s alleged inability to drive long distances
within the restrictions outlined by Dr. Wunder. To the extent that their opinions are based
on Claimant’s report of RLE pain, as noted by the DIME, Dr. Mason, the DVT healed and
there is nothing objectively wrong with his leg.

35.  Atthe time of his injury, Claimant was living in Wheat Ridge. During this
claim, he moved to Bailey, Colorado. Therefore, his commutable labor market extends
to a 45-minute drive from Bailey. The ALJ takes administrative notice that this would
include parts of the Metro Denver area.

36. Claimant testified that he has difficulty driving and when he drives, he stops
to take breaks. Claimant’s testimony that he is unable to drive for extended periods of
time without multiple breaks is contradicted by the testimony of investigator Chris Selle
who observed the Claimant driving his vehicle continuously for 60 minutes.

37. Public transportation is available from Pine Junction, which is 10 miles
away from Claimant’s home, to the Denver metro area. Dr. Wunder and Dr. Bernton each
persuasively expressed opinions that the Claimant has no restrictions in his ability to use
public transportation.



38. According to Katie Montoya, Respondents’ vocational expert, and based on
the opinions of Dr. Wunder and Bernton concerning the Claimant’s ability to drive, plus
the availability of public transportation to the Denver metro area from Bailey, the
Claimant’s commutable labor market includes the Denver metro area.

Vocational Experts

39. Katie Montoya, Respondents vocational expert, performed a vocational
evaluation of Claimant that included a personal interview. Montoya performed a variety
of computer analysis, a review of occupational job descriptions and the Dictionary of
Occupational Titles (DOT), a review of job openings, and she contacted potential
employers.

40. According to Montoya, the Claimant is not capable of returning to work as
an Executive Chef, his pre-injury occupation.

41. According to Montoya, the Claimant “is a skilled individual” and has
acquired various skills through his work history including restaurant ownership, restaurant
management, supervising and evaluating staff, ordering food, inventory, customer
service, putting together events, scheduling, interviewing, quality control, and making
establishments profitable. Claimant’'s work history documenting these skills and his
“‘extensive computer skills” is contained in his resume [admitted into evidence as
Respondents’ Exhibit A-1]

42.  Claimant contends that his education level has precluded him from certain
jobs. Claimant admitted, however, to telling medical providers that he had graduated
from high school when he had not. Shriver agreed that the Claimant had significant skills
in the food service industry that could substitute for education requirements. Claimant
did not need a high school diploma to complete or perform work as reflected in his work
history. During that work history, Claimant developed transferable skills for work he could
perform within his current restrictions.

43. Montoya stated that, in evaluating vocational capabilities, it is more
reasonable to rely on the opinions of treating physicians regarding a Claimant’s work
restrictions. In reaching her conclusion that Claimant is employable, Montoya relied on
the restrictions of Dr. Wunder and Dr. Brodie, as well as the restrictions of the DIME, Dr.
Mason, and Dr. Bernton. Montoya observed that the restrictions of these four physicians
were consistent with one another, and the ALJ so finds. Montoya noted that these
restrictions essentially allow for a sedentary to light work classification. The consistency
of the restrictions among medical providers makes the restrictions highly persuasive and
credible.

44. Montoya is of the opinion that Claimant is capable of performing jobs
including customer service, cashier, food service supervisor, host, sandwich maker, order
clerk. Montoya is further of the opinion that Claimant has the capacity to return to even
higher level jobs by using previous contacts and knowledge of the food service industry.



According to Montoya, each of these jobs is within Claimant’s vocational capabilities and
within the restrictions of Dr. Wunder, Dr. Brodie, Dr. Bernton, and Dr. Mason. Montoya is
of the opinion that these jobs are available within Claimant’'s commutable labor market.

45.  Doris Shriver, Claimant’s vocational expert, is of the opinion that Claimant is
not capable or earning wages. Shriver and the Claimant stated that, before the day of
the hearing, Shriver had never met Claimant. Shriver is of the opinion that “non
exertional limitations”, including the Claimant’s inability to sit, stand, walk, and reach,
resulted in a vocational profile which rendered the Claimant unemployable and that it was
not even worth it for Claimant to apply for any jobs.

46. The reliance by Shriver on Claimant’s “non-exertional” limitations in support
of her opinions that Claimant is unemployable is not consistent with the medical
evidence, including the testimony of Dr. Wunder and Dr. Bernton, and the reports of Dr.
Brodie and DIME Dr. Mason. Shriver’'s opinions are based on Claimant’s subjective
report instead of the objective medical findings. The fact that the critical mass of
Shriver’s opinion that Claimant is unemployable is her heavy reliance on Claimant’s
subjective limitations and not on the medical restrictions of Claimant’s primary ATP and
the DIME physician substantially undercuts the persuasiveness of Shriver’s ultimate
opinion that Claimant is unemployable.

47. Montoya acknowledged that, if she only considered what Claimant reported
about his physical capabilities, Claimant would not be able to work, but to do so would
require her to disregard the medical evidence.

48. Montoya was of the opinion in her testimony and in her report that, after
considering the objective information, Claimant’s medical status, his entire vocational
profile, Claimant maintains the capacity to return to work.

49. The opinions of Katie Montoya are more consistent with the medical
evidence and are more credible and persuasive than the opinions of Doris Shriver. The
ALJ finds that the Claimant is able to earn wages within his medical restrictions and his
entire vocational profile.

50. Claimant’s age, transferable skills, work restrictions, and ability to commute
to the Denver labor market via public or private transportation demonstrates that he is
capable of earning wages.

51.  Claimant has failed to prove, by a preponderance of the evidence that he is
incapable of earning wages in the competitive job market. Therefore, Claimant has failed
tom prove that he is permanently and totally disabled. The Claimant reached MMI on
April 28, 2008.

Continued Medical Treatment/Post-MMI Maintenance Treatment



52. According to the opinions of Dr. Wunder, the ATP, and Dr. Bernton,
Claimant’s request for treatment with narcotic medications is no longer reasonable and
necessary.

53. A respectable minority, Dr. Ryan, agrees that Dr. Pickett's treatment,
including the continued prescription of narcotics, is reasonably necessary. The ALJ
resolves this conflict in favor of the opinions of Dr. Wunder and Dr. Bernton and against
Dr. Ryan’s opinion.

54.  Dr. Wunder has provided extensive treatment and referrals to the Claimant
including radiological studies, electrodiagnostic studies, specialist referrals, and other
care. Dr. Ryan, called to testify by the Claimant, expressed the opinion that the care
provided by Dr. Wunder has been appropriate, that Dr. Wunder has made necessary
referrals, and “went the extra mile and then some” in his treatment of Claimant. Dr.
Bernton was of the opinion that the care provided by Dr. Wunder to Claimant has been in
compliance with the Division of Workers’ Compensation Medical Treatment Guidelines.

55.  When Dr. Wunder received an unexpected result of a random urine drug
screen, which included the presence of marijuana and the absence of a prescribed
medication, Dr. Wunder determined that it was no longer reasonable and necessary for
the Claimant to be treated with narcotic medications. Other physicians, such as Dr.
Brodie, an ATP, have raised questions about drug seeking behavior by Claimant.

56. Claimant has received medication from Dr. Pickett without the knowledge of
Dr. Wunder. Dr. Ryan and Dr. Wunder each agreed that it is inappropriate for the
Claimant to be receiving medications from multiple physicians.

57. When Dr. Wunder refused to prescribe further narcotic medications,
Claimant obtained narcotic medications from Dr. Pickett. Dr. Bernton noted that “It is
common in such situations with patients to seek another physician who may be willing to
prescribe habituating medications; however, | believe this would be medically
contraindicated.”

58. Claimant desires to treat with Dr. Pickett because Dr. Pickett has been
willing to provide narcotic medications and support Claimant’s claims of disability where
other physicians treating the Claimant for this claim have refused.

59.  Dr. Bernton cautioned in his April 3, 2007 report that the failure of treating
physicians to take into account the Claimant’s misrepresentation of his symptoms would
result in inappropriately prolonged medical care and inappropriately expanded disability.
Dr. Wunder is aware of these issues in his treatment of Claimant. There is a question
whether Dr. Pickett is considering these issues in his treatment of Claimant with narcotic
medications that Dr. Wunder will not prescribe.

60. Dr. Bernton was of the opinion that there are non-narcotic treatments that
would be reasonable to manage Claimant’s pain complaints.



61.  Dr. Wunder is still willing to continue to treat the Claimant for the effects of
his work injury.

62. Claimant is seeking narcotic and other medication from Dr. Pickett.
Claimant has demonstrated non-compliance with the narcotics contract with Dr. Wunder,
obtaining medications and other substances on a surreptitious basis. The medical
treatment that the Claimant is requesting from Dr. Pickett, principally continued narcotic
prescriptions is not causally related to, or reasonably necessary to treat Claimant’s
admitted injury. Therefore, Claimant has failed to prove, by preponderant evidence that
Dr. Pickett’'s narcotic prescriptions are causally related to, or reasonably necessary to
treat the Claimant for the effects of his admitted injury. The lidocaine cream
recommended by Dr. Pickett is reasonable and necessary treatment for the Claimant,
and related to the injuries he sustained on September 9, 2005. Dr. Pickett recommended
the lidocaine cream to provide pain relief that Claimant was not able to get from patches,
because the hair on his body made it difficult for him to use adhesive patches, which he
had tried previously.

63. Claimant was
being prescribed Oxy IR, a narcotic medication, by ATP Dr. Wunder until Dr. Wunder
obtained the results of a urine screen dated October 13, 2008. Dr. Wunder stopped
Claimant’s narcotic medication after that urine screen, and on December 15, 2008 stated
that he no longer needed to see Claimant. Dr. Pickett has since prescribed OxyIR and a
lidocaine cream for Claimant. The ALJ finds that the lidocaine is reasonably necessary
to treat the Claimant’s work-related condition. The Oxy-IR is not reasonably necessary.

Disfigurement

64. Claimant manifested a three-inch surgical scar on the front, right side of his
neck, plainly visible to public view and causally related to his admitted injury.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following
Conclusions of Law:

a. In deciding whether an injured worker has met the burden of proof, the ALJ
is empowered “to resolve conflicts in the evidence, make credibility determinations,
determine the weight to be accorded to expert testimony, and draw plausible inferences
from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197
(Colo. App. 2002). The same principles concerning credibility determinations that apply
to lay witnesses apply to expert witnesses as well. See Burnham v. Grant, 24 Colo. App.
131, 134 P. 254 (1913). The fact finder should consider, among other things, the
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions



(this includes whether or not the expert opinions are adequately founded upon
appropriate research); the motives of a witness; whether the testimony has been
contradicted; and, bias, prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo.
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). The fact finder should consider an
expert withess’ special knowledge, training, experience or research (or lack thereof). See
Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959). As found, the ultimate opinion of
Katie Montoya that Claimant is employable is based on more reliable study and
underlying medical opinion than the opinion of Doris Shriver that Claimant is
unemployable because Doris Shriver relied on Claimant’s subjective (non-exertional)
limitations and failed to appropriately take into account the permanent medical
restrictions imposed by Claimant’'s ATPs and corroborated by independent medical
examiners. Therefore, the ALJ resolves this conflict in the ultimate employability opinion
in favor of Katie Montoya'’s opinion and against Doris Shriver’s opinion. Also, as found,
the opinions of the ATP, Dr. Wunder, and Dr. Brodie, and Dr. Bernton, concerning
Claimant’s permanent medical restrictions are persuasive, credible and only disputed by
Dr. Ryan.

b. The injured worker has the burden of proof, by a preponderance of the

evidence, of establishing entittement to benefits, beyond those admitted by the
Respondents. §§ 8-43-201 and 8-43-210, C.R.S. (2008). See City of Boulder v. Streeb,
706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844
(Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).
Also, the burden of proof is generally placed on the party asserting the affirmative of a
proposition. Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992). A “preponderance
of the evidence” is that quantum of evidence that makes a fact, or facts, more reasonably
probable, or improbable, than not. Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979);
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc.,
W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002]. Also see
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).
As found, the Claimant has failed to sustain his burden with respect to permanent total
disability and the reasonable necessity of continued narcotic prescriptions by Dr. Pickett.
Insofar as Respondents impliedly argued, in their answer brief, that Dr. Pickett should be
de-authorized as a treating physician, Respondents failed to establish that de-
authorization of Dr. Pickett is warranted. As found, a respectable minority, Dr. Ryan,
agrees that Dr. Pickett’s treatment is appropriate, but the ALJ found the majority opinion
in this regard more persuasive and credible.

C. An employee is permanently and totally disabled if he is unable to earn any
wages in the same or other employment. § 8-40-201(16.5)(a) C.R.S. (2008). In
determining whether a claimant is permanently and totally disabled, an ALJ may consider
the claimant’s “human factors,” including the claimant’s age, work history, general
physical condition, education, and prior training and experience. Weld County School
District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Holly Nursing Care Center v.
Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Joslin’s Dry Goods Co.
v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001). The test for permanent
total disability is whether employment exists that is reasonably available to the claimant



under her particular circumstances. Id. This means whether employment is available in
the competitive job market, which a claimant can perform on a reasonably sustainable
basis. It does not mean that an injured worker can actually find a job that he can perform
within his medical restrictions. As found, Claimant has worked as an executive chef (a
high-level job in the restaurant business) and owner of a restaurant. According to Katie
Montoya, Claimant has significant transferable skills. As found, even Montoya conceded
that if she accepted Claimant’s self imposed restrictions, it would then be her opinion that
the Claimant could not work. Montoya, however, accepted the permanent medical
restrictions of the ATPs and, based on these restrictions, was of the opinion that Claimant
is employable. As found, the ALJ determined that Claimant is employable and not
permanently and totally disabled.

d. Respondents are liable only for medical treatment that is reasonably
necessary to cure and relieve the effects of the industrial injury. § 8-42-101(1)(a), C.R.S.
(2008); Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994).
It is a claimant’s burden to prove that an industrial injury is the cause of a subsequent
need for medical treatment, whether that treatment is in the form of maintenance medical
care or care designed to cure or relieve the effects of the industrial injury. City of Durango
v. Dunagan, 939 P.2d 496 (Colo. App. 1997). The Claimant bears the burden of proof to
establish the right to specific medical benefits, by a preponderance of the relevant
evidence. See Valley Tree Service v. Jimenez, 787 P.2d 658 (Colo. App. 1990).
Claimant’s request for treatment with narcotic medications is no longer reasonable and
necessary, based on the persuasive and credible testimony of Dr. Wunder and Dr.
Bernton, which, as found, resolves the medical issue against treatment with narcotic
medications.

e. The Claimant has sustained a serious permanent disfigurement to areas of
Claimant’s body normally exposed to public view. See § 8-42-108 C.R.S.

ORDER
IT IS, THEREFORE, ORDERED THAT:

A. Claimant’s claim for permanent total disability benefits is hereby denied and
dismissed. The Final Admission of Liability, dated September 5, 2008, is hereby affirmed,
adopted, and incorporated by reference herein as if fully restated.

B. Claimant’s request for continued treatment with narcotic medications by
Manning Pickett, M.D., with the excepltion of the lidocaine prescription, is hereby denied
and dismissed as not reasonably necessary to treat the effects of the admitted injury.
Respondents are liable for trhe costs of the lidocaine prescription. Respondents’ implied
request to de-authorize Dr. Pickett as an authorized treating physician is hereby denied
and dismissed. Jeffrey A. Wunder, M.D., and Dr. Pickett, remain the Claimant’s
authorized treating physicians for the provision of treatment to maintain the Claimant at



maximum medical improvement and to prevent a deterioration of his work-related
condition.

C. Claimant is awarded disfigurement benefits in the amount of $500.00 for the
three-inch surgical scar on the front, right side of the his neck, as described in the above
Findings.

D. Any and all issues not determined herein are reserved for future decision.

DATED this day of July 2009.

EDWIN L. FELTER, JR.
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-668

ISSUES

1. Whether Claimant has established by a preponderance of the evidence that his
claim is compensable under the Workers’ Compensation Act of Colorado and thus
the Respondent-Insurer is liable on the claim.

2. Whether Respondent-Insurer shall pay for all reasonable and necessary medical
care to cure or relieve Claimant from the effects of this condition.

3. Whether Respondent-Insurer shall pay for Dr. Richman’s evaluation of Claimant.

4. Whether Dr. Richman is Claimant’s authorized treating physician.

FINDINGS OF FACT

1. Claimant drives a 15-passenger sized van, configured for carrying
merchandise, for the Respondent-Employer.

2. Claimant has had a previous workers’ compensation claim for his back with
this same Respondent-Employer wherein he was given a 14% whole person rating
in 1999.



3. By December 2008 Claimant had been experiencing increasingly severe
pain in his back knees and shoulders. Claimant reported this to Respondent-
Employer and he was only told to see a doctor. He was not referred to the
Respondent-Employer’s workers’ compensation medical provider. Claimant then
sought out Dr. Richman. Dr. Richman opines that Claimant has a work-related
diffuse lumbar myofascial pain condition.

4. Respondent-Insurer sent Claimant to Dr. Beatty. Dr. Beatty opines that
Claimant has a non-industrial degenerative back condition.

5. Based upon a totality of the evidence, the ALJ concludes that the more
credible medical opinion under the circumstances is that of Dr. Richman. The ALJ
finds the Claimant is credible.

6. Respondent-Insurer shall pay for all reasonable and necessary medical
care to cure or relieve Claimant from the effects of this condition. Respondent-
Insurer shall pay for Dr. Richman’s evaluation of Claimant.

7. Dr. Richman is Claimant’s authorized treating physician.

8. Respondent-Insurer shall pay statutory interest at the rate of eight percent
(8%) per annum on all amounts due and not paid when due.

9. Any and all issues not determined herein are reserved for future decision.

CONCLUSIONS OF LAW

1. A worker’'s compensation claimant must prove by a preponderance of the
evidence that he or she is a covered employee who suffered an injury arising out
of and in the course of employment. Section 8-41-301, C.R.S.; Faulkner v.
Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder v.
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.2d 1230
(Colo.App. 2001). The facts in a worker’s compensation case are not interpreted
liberally in favor of either claimant or respondents. Section 8-43-201, C.R.S.
Claimant bears the burden of proof by a preponderance of the evidence that his or
her employment bears a direct causal relationship to the injury. Finn v. Industrial
Commission of Colorado, 437 P.2d 542 (Colo. 1968), Wal-Mart Stores, Inc. v.
Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App. 1999); Snyder v.
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997). A
preponderance of the evidence is that which leads the trier of fact, after
considering all of the evidence, to find that a fact is more probably true than not.
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).



2. The existing disease of an employee does not disqualify a claim if the
employment aggravates, accelerates, or combines with the disease or infirmity to
produce the disability for which workers’ compensation is sought. H&H
Warehouse v. Vicory, 805 P.2d 1167 (Colo.App. 1990).

3. In determining credibility, the ALJ should consider the withess’ manner and
demeanor on the stand, means of knowledge, strength of memory, opportunity for
observation, consistency or inconsistency of testimony and actions,
reasonableness or unreasonableness of testimony and actions, the probability or
improbability of testimony and actions, the motives of the witness, whether the
testimony has been contradicted by other witnesses or evidence, and any bias,
prejudice or interest in the outcome of the case. @ COLORADO JURY
INSTRUCTIONS, CIVIL, 3:16.

4. As found, Claimant’s testimony is persuasive, as is the testimony of Dr.
Richman. Claimant has presented sufficient evidence to demonstrate that he
sustained a compensable industrial injury to his right shoulder on September 1,
2005.

5.  The ALJ concludes that Claimant’s back condition arose out of and in the
course of his work activity with the Respondent-Employer, and is compensable
under the Workers’ Compensation Act of Colorado.

6. Once a claimant has established a compensable work injury, the claimant is
entitled to a general award of medical benefits and respondents are liable to
provide all reasonable and necessary medical care to cure and relieve the effects
of the work injury. Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759
P.2d 705 (Colo. 1988); Sims v. Industrial Claim Appeals Office, 797 P.2d 777
(Colo.App. 1990).

7. The ALJ concludes that Claimant is entitled to all reasonable and necessary
medical care to cure or relieve him from the effects of the industrial injury, including
care received thus far by Dr. Richman.

8. Once the right of selection passes to Claimant, it cannot be recaptured by
the Respondent. See Rogers v. Industrial Claim Appeals Office, 746 P.2d 565
(Colo.App. 1987); In re Davis, W.C. No. 4-291-678 (ICAO, 05/17/99).

9. The ALJ concludes that the right of selection has passed to the Claimant
and that Claimant’s authorized treating physician is Dr. Richman.

ORDER

It is therefore ordered that:



1. The claim is compensable under the Workers’ Compensation Act of
Colorado and the Respondent-Insurer is liable on the claim.

2. Respondent-Insurer shall pay for all reasonable and necessary medical
care to cure or relieve Claimant from the effects of this condition.

3. Respondent-Insurer shall pay for Dr. Richman’s evaluation of Claimant.
4. Dr. Richman is Claimant’s authorized treating physician.

5. The insurer shall pay interest to claimant at the rate of 8% per annum on all
amounts of compensation not paid when due.

6. All matters not determined herein are reserved for future determination.

DATE: July 8, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-379

ISSUES

* Whether Respondents have overcome the Division Independent Medical
Examination (DIME) physician’s opinion regarding maximum medical improvement
(MMI) and impairment rating including causation and apportionment; and

*  Whether Claimant is entitled to additional medical benefits if she is not at MMI.

The parties stipulated that Claimant’s average weekly wage (AWW) entitles her to
the maximum temporary total disability rate of $719.74. The Judge approved and
accepted the AWW stipulation on April 17, 2009.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge makes the following
Findings of Fact:

1. Claimant works as a dance professor for the Employer. Her job duties include
teaching dance which involves demonstrating dance moves, dance steps, jumps and
related maneuvers. Approximately 50 percent of her time working involves physical
demonstration of dance moves. Her teaching schedule varies, but usually includes



seven courses per semester. During the semester she is in class more than 20
hours per week but less than 40.

2. In January 2006 Claimant had onset of right hip and groin pain while performing
her job duties as a dance professor for Employer. Claimant reported the injury to the
Employer and began treating with Dr. Cathy Smith in February 2006.

3. On February 6, 2006, Dr. Smith noted that Claimant had degenerative joint
disease in the bilateral hips and no evidence of acute trauma. Dr. Smith’s impression
was “work-related incident resulting in right hip and groin strain.” Dr. Smith
prescribed physical therapy and medications. Dr. Smith also imposed work
restrictions of no squatting or climbing, or forced external rotation or flexion of the
hip.

4. Claimant first reported low back pain on July 10, 2006, although Dr. Smith added
that Claimant presented for follow up evaluation of her right groin and sacroiliac (SI)
joint strain in her report dated May 15, 2006.

5. On July 10, 2006, Claimant reported Sl joint pain after having gone golfing, riding
in her car and walking. Claimant told Dr. Smith that she had previously had “low
back problems in the same place.” Dr. Smith’s impression was an exacerbation of
the work-related right groin strain.

6. Dr. Smith treated Claimant’s Sl joint pain, which included physical therapy
referrals, and added no bending and twisting to Claimant’'s work restrictions. By
September 2006 Claimant reported resolution of the Sl joint pain.

7. On December 4, 2006, Dr. Smith released Claimant from treatment without
restrictions and found that Claimant had no permanent impairment. Claimant
returned to work at full duty.

8. On May 24, 2007 Claimant returned for treatment through the workers’
compensation system with Dr. Michelle Paczosa who diagnosed her with right hip
pain and Sl joint dysfunction. Dr. Paczosa referred Claimant for an MRI of the low
back and right hip.

9. Dr. Paczosa also prescribed physical therapy for Claimant’s Sl joint and continued
to treat Claimant’s Sl joint complaints until she placed Claimant at MMI. During most
of the course of Claimant’s treatment, Dr. Paczosa indicated the work related
diagnoses included: “Back/Hip/Sl joint strain”. Dr. Paczosa changed her diagnosis
to back strain and right hip avascular necrosis on July 10, 2007, but changed it back
to “Back/Hip, Sl joint strain” on September 12, 2007. Around this time, Dr. Paczosa
referred Claimant to a podiatrist to address a leg length discrepancy discovered
during physical therapy.



10. The leg length discrepancy was eventually treated by insertion of an orthotic in
Claimant’s shoe, which relieved some of Claimant’s pain complaints.

11. Claimant saw Dr. Watkins on May 31, 2007 upon referral by Dr. Paczosa for an
orthopedic consultation for the right hip pain. Claimant reportedly was unaware of a
specific injury, but just noticed that after class she had a significant amount of pain
and tightness in the groin and medial aspect of the thigh. Dr. Watkins evaluated the
x-rays as showing minimal degenerative changes in the right hip. The MRI of the
pelvis showed some focal areas of signal abnormality consistent with either early
arthritis or focal osteonecrosis with degenerative signal in the superior labrum, right
more extensive than left. The lumbar spine showed broad based disc bulging L4-L5
and L5-S1 with a little bit of foraminal stenosis, right more than left, mainly at L4-L5
level. Dr. Watkins assessed Claimant with degenerative disc disease of the lumbar
spine with foraminal stenosis and suspected early arthritis with labral tear of the right
hip.

12. On June 21, 2007, Claimant reported to Dr. Paczosa that her back popped out four
months earlier at work with twisting while dancing. By that time, the Claimant had
undergone an injection in the right hip which improved the pain levels.

13. Dr. Paczosa continued treating Claimant’s low back and right hip until she
documented in her May 1, 2008, treatment note that the Insurer had disallowed
further physical therapy so she referred Claimant for a functional capacity evaluation.
On May 19, 2008, Dr. Paczosa placed Claimant at MMI and specifically noted, “No
further therapy was approved per the insurance company, and therefore the patient
is here for a Level Il impairment rating.” The Judge infers that Dr. Paczosa would
have continued Claimant’s physical therapy had the Insurer authorized it. The Judge
also infers that Dr. Paczosa felt that Claimant’s back pain and Sl joint dysfunction are
related to or caused by Claimant’s work based on the documented diagnoses and
ongoing treatment.

14. The physical therapy recommended by Dr. Paczosa relieved Claimant’s right hip
and low back pain symptoms which have worsened since discontinuing physical
therapy in May 2008.

15. Claimant previously reported to Dr. Coester on March 9, 2001, that: “1) pain is
sometimes on the right side-other times, on the left side-& sometimes both sides 2)
the pain varies from the hip, derriere, hamstring, outside of calf, to foot on both sides-
sometimes both sides 3) pain in lower back 4) | feel my vertebra in low back shift
back & forth often this increases...” Claimant reported that on April 4, 2000, she
dragged a heavy trash can and 10 hours later she felt her back shift and could hardly
walk or stand.

16. Dr. Coester reported on March 12, 2001, that claimant had reported to him that
she had a history of back pain and intermittent bilateral leg pain since April 4, 2000.
She also reported that she occasionally had severe pain that radiated into her hip.



He reported that the MRI showed a large central disc herniation at L4-5 with minimal
impingement upon the nerve roots bilaterally.

17. On August 15, 2001, Dr. Coester discharged Claimant from care and opined that
surgical intervention was ill-advised and premature at that time. He further noted that
he advised Claimant to return if she had persistent difficulties. There are no medical
records that reflect Claimant returned to Dr. Coester for persistent back pain.

18. In September 2005, Claimant sought treatment with Dr. Kindsfater for left hip pain.
The medical records associated with this treatment do not mention complaints of low
back pain or right hip pain.

19. On October 23, 2008, Claimant underwent a DIME with Dr. Brian Shea. Dr. Shea
found that Claimant was not at MMI, and that her low back issues and Sl joint
complaints are related to her job as a dance professor. Dr. Shea specifically noted
that the injury to Claimant’s right hip caused structural decompensations which
caused pain and impairment. He further noted that Claimant continued to have pain
and limitation in her right hip, right Sl joint and low back. Dr. Shea opined that
Claimant needs additional treatment for sacral instability, which includes orthopedic
treatment and physical therapy as well as Prolotherapy and medications. Dr. Shea
opined that such treatment would stabilize her condition with a high probability of
decreasing the hip joint, Sl joint and lumbar problems.

20. Dr. Douglas Hemler performed an independent medical examination for
Respondents on December 19, 2008 and issued a report. He also reviewed
additional records that were obtained by Respondents and issued a supplemental
report dated March 19, 2009.

21. Dr. Hemler opined that Claimant was clearly at MMI for the occupational condition
on May 19, 2008. Dr. Hemler opined that Claimant sustained a strain syndrome of
the right hip which was treated and that the lumbar spine and S| were not injured or
clearly aggravated by the right hip strain. Dr. Hemler felt that Claimant’s pain
complaints were a result of her underlying degenerative osteoarthritis which did not
appear to be aggravated by the right hip strain. Dr. Hemler felt that Dr. Shea
inappropriately directed treatment to the Sl region and inappropriately rated the
lumbar spine because neither structure was injured.

22. In his March 19, 2009 report Dr. Hemler opined “It is highly unlikely that the dance
activities themselves have resulted in premature ageing of the hip on the right or the
left. A more likely circumstance is that she has progressive degenerative
osteoarthritis of the right and left hip that would become symptomatic with a number
of activities related to daily life and activities of daily living.”

23. No clear and convincing demonstrates that Dr. Shea’s opinions are incorrect.
While it is true that Claimant experienced low back pain the past, the record reflects
that her past symptoms had resolved. Claimant had not sought treatment for low
back complaints since August 2001. Moreover, Dr. Paczosa felt that Claimant’s back



symptoms were related to her right hip and groin injury, which is supported by her
referrals for physical therapy and other treatment of the back complaints in
conjunction with the right hip complaints. Furthermore, Dr. Hemler’s opinion that
Claimant has underlying degenerative osteoarthritis consistent with age and that
performing her work duties as a dance professor did not aggravate or exacerbate the
condition is unpersuasive given the opinions of Drs. Paczosa and Shea. Dr. Hemler
merely disagrees with Dr. Shea’s opinions regarding relatedness of the Sl joint and
low back complaints; however, it is not highly probable that Dr. Shea’s opinions are
incorrect. In addition, at the time Dr. Pacsoza placed the Claimant at MMI, her groin
and hip pain had not resolved, which Dr. Shea confirmed in his report. Accordingly,
Respondents have not overcome the opinions of Dr. Shea regarding MMI and
relatedness of Claimant’s low back and Sl joint complaints.

24. Claimant has established that she is entitted to the medical treatment
recommended by Dr. Shea. Dr. Shea’s opinion that Claimant needs additional
treatment for sacral instability, which includes orthopedic treatment and physical
therapy as well as Prolotherapy and medications is persuasive. Dr. Shea opined that
such treatment would stabilize her condition with a high probability of decreasing the
hip joint, Sl joint and lumbar problems. No persuasive medical opinions were offered
to dispute Dr. Shea’s recommendations. Moreover, Claimant credibly testified that
the physical therapy prescribed by Dr. Paczosa was relieving her symptoms and
without it, her symptoms have worsened.



CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the Judge enters the following
Conclusions of Law:

1. The ALJ's factual findings concern only evidence that is dispositive of the
issues involved. The ALJ has not addressed every piece of evidence that might lead
to a conflicting conclusion and has rejected evidence contrary to the above findings as
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

2. When determining credibility, the fact finder should consider, among other
things, the consistency or inconsistency of the witness’s testimony and actions; the
reasonableness or unreasonableness (probability or improbability) of the testimony
and actions; the motives of the witness; whether the testimony has been contradicted;
and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275,
57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers’ Compensation case is
decided on its merits. Section 8-43-201, C.R.S.

Overcoming the DIME opinion

3. Sections 8-42-107(8)(b)(lll) and (c), C.R.S., provide that the finding of a DIME
physician selected through the Division of Workers' Compensation shall only be
overcome by clear and convincing evidence. Clear and convincing evidence is highly
probable and free from serious or substantial doubt, and the party challenging the
DIME physician's finding must produce evidence showing it highly probable the DIME
physician is incorrect. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo.
App. 1995). A fact or proposition has been proved by clear and convincing evidence
if, considering all the evidence, the trier-of-fact finds it to be highly probable and free
from serious or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra. A
mere difference of opinion between physicians fails to constitute error. See Gonzales
v. Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

4. The enhanced burden of proof reflects an underlying assumption that the
physician selected by an independent and unbiased tribunal will provide a more
reliable medical opinion. Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590
(Colo. App. 1998). Since the DIME physician is required to identify and evaluate all
losses and restrictions which result from the industrial injury as part of the diagnostic
assessment process, the DIME physician's opinion regarding causation of those
losses and restrictions is subject to the same enhanced burden of proof. Qual-Med v.
Industrial Claim Appeals Office, supra.

5. As found, Respondents have failed to overcome Dr. Shea’s opinion that
Claimant is not at MMI. No clear and convincing evidence demonstrates that the
determination by Dr. Shea is incorrect. While it is true that Claimant experienced low
back pain the past, the record reflects that her past symptoms had resolved.
Claimant had not sought treatment for low back complaints since August 2001.
Moreover, Dr. Paczosa felt that Claimant’s back symptoms were related to her right



hip and groin injury, which is supported by her referrals for physical therapy and other
treatment of the back complaints in conjunction with the right hip complaints.
Furthermore, Dr. Hemler’'s opinion that Claimant has underlying degenerative
osteoarthritis consistent with age and that performing her work duties as a dance
professor did not aggravate or exacerbate the condition is unpersuasive given the
opinions of Drs. Paczosa and Shea. Dr. Hemler merely disagrees with Dr. Shea’s
opinions regarding relatedness of the Sl joint and low back complaints; however, it is
not highly probable that Dr. Shea’s opinions are incorrect. In addition, at the time Dr.
Pacsoza placed the Claimant at MMI, her groin and hip pain had not resolved, which
Dr. Shea confirmed in his report. Accordingly, Respondents have not overcome the
opinions of Dr. Shea that Claimant is not at MMI nor have they overcome the opinion
that Claimant’s low back and Sl joint symptoms are related to the original work injury
to Claimant’s right hip.

Medical Benefits
6. Section 8-42-101(1)(a), C.R.S., provides:

Every employer ... shall furnish ... such medical, hospital, and surgical
supplies, crutches, and apparatus as may reasonably be needed at the time
of the injury ... and thereafter during the disability to cure and relieve the
employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to
cure and relieve the employee from the effects of the injury. Section 8-42-101, C.R.S,;
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

7. Claimant has established that she is entitled to the medical treatment
recommended by Dr. Shea. Such treatment includes orthopedic treatment and
physical therapy as well as Prolotherapy and medications. While it is true that The
Lower Extremity Injury Medical Treatment Guidelines do not recommend Prolotherapy
for lower extremity injuries, Dr. Shea recommended the treatment to cure and relieve
her Sl joint pain, lumbar spine pain which would then decrease the hip joint pain. No
persuasive medical opinions were offered to dispute Dr. Shea’s treatment
recommendations. Moreover, Claimant credibly testified that the physical therapy
prescribed by Dr. Paczosa was relieving her symptoms and without it, her symptoms
have worsened. As such, Claimant is entitled to the treatment recommended by Dr.
Shea in order to cure and relieve the effects of her work injury.



ORDER
It is therefore ordered that:

1. Claimant is not at MMI consistent with the opinions of Dr. Shea.

2. Respondents shall provide the Claimant with additional medical treatment
consistent with the recommendations of Dr. Shea.

3. Because the ALJ has determined that Claimant is not at MMI based on the
opinions of DIME physician, Dr. Shea, a determination on whether Respondents
overcame Dr. Shea’s opinions regarding permanent impairment and apportionment is
unnecessary.

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all
amounts of compensation not paid when due.

5. All matters not determined herein are reserved for future determination.
DATED: July 10, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-601-476 & WC 4-724-582

ISSUES

» Did the claimant prove by clear and convincing evidence that the DIME physician
in W.C. No. 4-724-582 erred by apportioning the impairment rating for the April
2007 injury based on a determination that the claimant had pre-existing
impairment caused by his 2004 industrial injury?

» If the claimant overcame the DIME physician’s apportioned impairment rating,
what is the claimant’s correct impairment rating for the injury that he sustained in
April 20077

» Did the claimant prove by a preponderance of the evidence that the claim for the
2004 injury (W.C. No. 4-601-476) should be reopened on grounds of change of
condition, error or mistake?

FINDINGS OF FACT



Based upon the evidence presented at hearing, the ALJ enters the following
findings of fact:

These two claims were consolidated for purposes of conducting a hearing on related
factual and legal issues. W.C. No. 4-601-476 concerns a low back injury the claimant
sustained on January 8, 2004 (the 2004 injury), while employed by MI. W.C. No.
4-724-582 concerns a low back injury the claimant sustained on April 29, 2007 (the 2007
injury), while employed by HO.

In 2004 MI employed the claimant as a truck driver and delivery person. This was a
relatively physical job that, in addition to driving the truck, required the claimant to lift
weights in excess of 50 pounds. On January 8, 2004, the claimant sustained the sudden
onset of low back pain while pulling a cart off of an elevator. The MI respondents
admitted liability for this injury.

Dr. Donna Brogmus, M.D., was the authorized treating physician for the 2004 injury. Dr.
Brogmus saw the claimant on January 9, 2004, and diagnosed acute lumbar strain. She
removed the claimant from work and prescribed medications and physical therapy. The
claimant returned to see Dr. Brogmus on January 13, 2004, and reported a 60 percent
improvement in his condition and rated his pain at 3 on a scale of 0-10. Dr. Brogmus
noted no “radicular symptoms.” On January 20, 2007, Dr. Brogmus diagnosed a lumbar
sprain/strain and released the claimant to full duty.

After the release to regular employment the claimant experienced some increased low
back pain and stiffness. On February 17, 2004, Dr. Brogmus referred the claimant for an
MRI to rule out a disc herniation. The claimant was also continued on medication and
permitted to use a TENS unit that he previously acquired.

A lumbar MRI was performed on March 4, 2004. The MRI was reported by the reader as
demonstrating a broad-based disc protrusion at the L3-4 level causing “relative stenosis,”
a central disc protrusion at L4-5 with annular tearing, and a central disc protrusion at L5-
S1. Facet arthropathy was noted distal to the L2 level.

Dr. Brogmus examined the claimant on March 15, 2004. At that time Dr. Brogmus noted
the MRI study revealed, “disc herniation, most significant at L3-4 by MRI.” Dr. Brogmus
reported that the claimant had pain of “0 to 1" and seemed to “be doing well.” Dr.
Brogmus noted that she discussed the case with a neurosurgeon who stated that he
would not recommend surgery for a patient that is doing well. Dr. Brogmus
recommended purchase of the TENS unit that the claimant used two to three times per
week.

Dr. Brogmus again examined the claimant again on March 30, 2004. Dr. Brogmus noted
the claimant had “steadily improved,” had decreased his use of the TENS unit to one time
per week, and “was doing everything at work.” Dr. Brogmus reported that on examination
the claimant did not have any significant tenderness to palpation of the low back, he
could forward flex and touch his toes, he had normal toe walking, and exhibited normal
tandem gait. Dr. Brogmus noted the claimant’s affect was pleasant and appropriate and



he did not appear to be in any acute distress. Dr. Brogmus placed the claimant at
maximum medical improvement (MMI) without permanent impairment, and released him
to return to work at full duty. Dr. Brogmus recommended maintenance care of 3 months’
medication, and one follow-up visit within 3 months if needed.

On April 5, 2004, the MI respondents filed a Final Admission of Liability (FAL) admitting
that the claimant reached MMI on March 30, 2004 without permanent impairment. This
FAL was based on Dr. Brogmus’s report of March 30, 2004. The claimant did not
challenge the FAL by seeking a hearing or requesting a Division-sponsored independent
medical examination (DIME).

The claimant testified that his symptoms steadily improved after the 2004 injury. The
claimant further stated he felt “fully recovered” when the MI respondents filed the FAL for
the 2004 injury; therefore he did not object to the FAL. The claimant stated that he did
not return to Dr. Brogmus after the FAL was filed because he did not believe he needed
further treatment for the 2004 injury. The claimant stated he felt able to return to work at
full duty.

The claimant testified that after he was placed at MMI he occasionally used the TENS
unit for “flare-ups” of his back condition. The claimant recalled that the flare-ups occurred
approximately every three months and caused more “stiffness” than pain. The claimant
stated that he felt like he was experiencing a “muscle strain” and said that he tended to
use the TENS unit after a “heavy day” at work. The claimant stated that by the next
morning he was able to return to work. The claimant described these incidents of
stiffness and pain as similar to episodes that he experienced before the 2004 injury.

The claimant left his employment as a delivery truck driver for Ml in March 2006 when the
company was sold. In May 2006 the claimant got a new job driving a fuel delivery truck
for HO. The claimant described the jobs as similar in terms of the physical requirements.
In addition to driving substantial distances the HO job required the claimant to lift caps off
of fuel tanks located at or below ground level and to pull large hoses.

On May 29, 2009, Dr. Lee Whittemore, D.C., issued a report concerning chiropractic
treatments that he provided to the claimant. Dr. Whittemore had treated the claimant for
various problems since 1988. Dr. Whittemore stated that for the period of time between
September 2004 and February 2007 he saw the claimant 17 times. The vast majority of
these visits involved complaints of neck and upper back pain. The claimant complained
of lower back problems on only one occasion in September 2006. At that visit the
claimant advised Dr. Whittemore that he felt his lower back was “out of alignment.”

The claimant testified that on April 29, 2007, he was delivering fuel. He was bent over
securing a fuel cap when he suddenly experienced severe stabbing pain in his back. The
claimant recalled that this pain caused him to drop to his knees and lay down for
approximately 5 minutes. The claimant had not experienced similar pain before. The
claimant notified his supervisor that he needed to be off for a few shifts but expected to
be able to return to work.



On May 2, 2007, the claimant reported to Dr. William Basow, M.D., at Poudre Valley
Health System. The claimant was seeking new leads for his TENS unit and had been
told that the unit was out of date. Dr. Basow recorded that since the claimant was placed
at MMI for the 2004 injury he had experienced a “chronic level of low back pain” and had
been taking over the counter pain relievers. The claimant also gave a history that he
experienced acute flare-ups of pain approximately every three months and used the
TENS unit three to four times per day during the flare-ups. The claimant also stated that
he had not had further treatment for his back since being placed at MMI by Dr. Brogmus,
having experienced “only occasional minor back pains which did not require medical
attention.” The claimant denied radicular symptoms. The claimant also advised Dr.
Basow that he was now driving a fuel delivery truck, and that this was much lighter work
than he performed at the time of the 2004 injury. The claimant denied suffering any
“reinjury” while performing the new employment. Dr. Basow referred the claimant for a
new TENS unit, prescribed medication including Vicodin, and instructed the claimant to
return in two weeks.

On or about May 12, 2007, the claimant experienced a sudden and severe increase in
low back pain while he was at home watching television. On May 13, 2007, the claimant
was taken to McKee Medical Center where he was admitted and underwent a lumbar
MRI. On May 14, 2007, Dr. Robert J. Benz, M.D., examined the claimant in consultation.
The claimant told Dr. Benz that he was experiencing a flare-up over the last two weeks.
Dr. Benz recommended an epidural steroid injection (ESI). The claimant underwent the
ESI and it provided some relief.

Dr. Benz again examined the claimant on May 21, 2007. Dr. Benz noted the claimant
sustained the injury in 2004, and that the 2004 MRI showed no signs of any definite disc
herniation at L3-4. Dr. Benz stated that after the 2004 injury the claimant was able to
return to work full time. The claimant had changed jobs approximately one year prior to
the May 2007 examination and began delivering gas products. Dr. Benz recorded the
claimant was “doing well” until April 2007 when “he bent over to lift a cap off a ground
tank when he had the onset of back pain and also then gradually developed some left leg
symptoms.” Dr. Benz reviewed the May 2007 MRI films from McKee Medical Center. Dr.
Benz opined the MRI showed disc dessication and a left sided disc extrusion at L3-4
causing significant displacement of the thecal sac in comparison to the L4 nerve root. At
L4-5 and L5-S1 there were signs of disc desiccation and mild bulging. Dr. Benz opined
the claimant had sustained a new disc herniation on the left side, and that he had
“recovered from his previous work comp injury.” Dr. Benz further opined the “new injury”
was related to lifting the cap off of the ground tank. Dr. Benz noted the claimant had
been unable to return to work and recommended the claimant undergo an L3-4
discectomy to treat the herniation.

On May 24, 2007, the claimant returned to Dr. Basow. On this visit the claimant gave a
different history than he gave to Dr. Basow on May 2, 2007. The claimant advised Dr.
Basow that the most recent flare-up of back pain began in February 2007 when he
slipped on some ice and fell at work. The claimant further stated that he suffered a
sudden aggravation of the back pain in April 2007 when he bent over to take a gas cap
off of a ground level opening. Dr. Basow inquired why the claimant had given a different



history on his initial visit. According to Dr. Basow, the claimant “convincingly” replied “that
his initial visit was primarily just to get a new TENS unit; and he anticipated that his flare-
up from these two injuries would resolve as had his previous flare-ups.”

At the hearing, the claimant testified that he gave a false history to Dr. Basow on May 2,
2007, when he told Dr. Basow that he did not suffer any new back injury while working at
HO. The claimant explained that he initially saw Dr. Basow because the doctor was
located at the same clinic as Dr. Brogmus and he desired to obtain new leads for the
TENS unit. The claimant further explained that he did not want to file a workers’
compensation claim against HO because he was afraid of losing his job. The claimant
admitted telling Dr. Basow that he suffered flare-ups of back pain every three months for
which he used the TENS unit and over the counter medications, but did not recall giving a
history of “chronic low back pain.”

On June 26, 2007, the HO respondents filed a General Admission of Liability (GAL)
admitting that the claimant sustained a compensable injury on April 29, 2007. The HO
respondents admitted liability for medical benefits and temporary total disability benefits.

The HO respondents also designated Dr. Brian Thompson, M.D., as the authorized
treating physician for the 2007 injury. Dr. Thompson first examined the claimant on June
14, 2007, and restricted the claimant from all work. On June 28, 2007, Dr. Thompson
noted the claimant had a “three year history of low back problems,” but “had a new injury
which occurred on 4/29/07, bending over and reaching into fuel cap, pushing down valve
cap, immediate worsening of pain in low back.”

On July 3, 2007, Dr. Benz performed an L3-4 left-sided hemilaminontomy and discectomy
to repair the herniated disc at L3-4.

Dr. Thompson placed the claimant at MMI on July 15, 2008. Dr. Thompson noted the
claimant had improved but was still experiencing low back pain with occasional left leg
radiation. Dr. Thompson diagnosed “L3/4 HNP” post-surgery related to the injury of April
29, 2007. Dr. Thompson assigned a 29 percent whole person impairment rating. This
rating includes 10 percent for a specific disorder of the lumbar spine under Table 53 IIE of
the AMA Guides (surgically treated disc lesion with residual medically documented pain
and rigidity). Dr. Thompson also assigned 12 percent whole person impairment for
reduced range of motion in the lumbar spine. Dr. Thompson wrote “none” with respect to
apportionment. Dr. Thompson also assigned two percent impairment for the claimant’s
psychological condition.

Dr. Caroline Gellrick, M.D., performed a Division-sponsored independent medical
examination (DIME) on November 18, 2008. Dr. Gellrick reviewed the claimant’s medical
records as they then existed and performed a physical examination. Dr. Gellrick opined
the 2004 injury resulted in a “significant history” prior to the April 2007 injury. Specifically,
Dr. Gellrick described the 2004 worker’s compensation injury and the conservative
treatment provided by Dr. Brogmus in 2004. Dr. Gellrick noted the 2004 MRI showed an
L3-4 level broad-based disc protrusion causing stenosis, an L4-5 central disc protrusion
with annular tearing, and an L5-SI disc protrusion. Dr. Gellrick noted that facet



arthropathy distal to L2 was present in 2004. Dr. Gellrick agreed with the date of MMI
assigned by Dr. Thompson.

Concerning the degree of permanent impairment caused by the 2007 injury, Dr. Gellrick
stated that she “differed slightly” from Dr. Thompson because “apportionment is
considered.” Dr. Gellrick stated the claimant “has a clear, pre-existing pathology present
documented on MRI” as mentioned by several physicians soon after the 2007 injury. Dr.
Gellrick specifically noted that the claimant “admitted with Dr. Basow to recurrent
problems with the back for which he was using his TENS unit and initially presented to
that office looking for replacement parts for his TENS unit.” Dr. Gellrick stated that this
history “indicates a chronic back condition; therefore, impairment with apportionment
needs to be considered.”

Dr. Gellrick opined that on the date of the DIME examination the claimant’s overall
impairment rating for the lumbar spine was 20 percent based on 10 percent impairment
under Table 53 II(E) (surgically treated disc), 2 percent for additional levels of the spine
under Table 53 II(F), and 9 percent for range of motion impairment. However, Dr. Gellrick
determined that apportionment of the specific disorder impairment based on the 2004
injury is appropriate. Dr. Gellrick stated that “if one were to consider impairment rating
with the [claimant] very functional and returning to full duty” after the 2004 injury he would
be assigned 5 percent impairment under Table 53 [I(B) (unoperated disc or soft-issue
lesion with medically documented injury and a minimum of six months of medically
documented pain and rigidity with or without muscle spasm associated with none to
minimal degenerative changes on structural tests), and 2 percent impairment for multiple
levels under Table 53 II(F). Thus, Dr. Gellrick apportioned 7 percent of the claimant’s
specific disorder impairment to the 2004 injury, leaving 5 percent whole person
impairment related to the April 2007 injury. Dr. Gellrick declined to apportion any of the
range of motion impairment to the 2004 injury because the claimant returned to full duty
work for several years after the 2004 injury.

Dr. Gellrick’s unapportioned rating for the 2007 injury was 29 percent whole person
(including 1 percent for psychological impairment). Dr. Gellrick’s apportioned impairment
rating for the 2007 injury is 24 percent whole person based on the apportioned lumbar
spine rating (14 percent) combined with other impairment attributable to the 2007 injury.
The 24 percent whole person impairment rating includes 1 percent for psychological
impairment.

On March 25, 2009, Dr. Christopher Ryan, M.D., performed an independent medical
examination (IME) at the claimant’s request. Dr. Ryan is board certified in Physical
Medicine and Rehabilitation and is Level Il accredited by the Division of Workers’
Compensation. In his report Dr. Ryan undertook an extensive review of the claimant’s
medical records, as well as the DIME report issued by Dr. Gellrick. Dr. Ryan stated that
he agreed with Dr. Gellrick’'s approach to rating the claimant’s impairment, but he
disagreed with her decision to apportion the rating. Dr. Ryan opined, contrary to Dr.
Gellrick’s report, that the claimant did not demonstrate any medical impairment prior to
the occurrence of the 2007 injury. In support of this opinion Dr. Ryan stated that after the
2004 injury the claimant was able to return to work at a “heavy job,” had only intermittent



back pain, and was for the most part asymptomatic. Dr. Ryan also opined that after the
2004 injury there was not medically documented pain and rigidity lasting 6 months so as
to support an impairment rating under Table 53 II(B). Dr. Ryan also noted that the 2007
MRI revealed a disc extrusion that represented a “substantial” anatomic change when
compared to the findings on the 2004 MRI.

Dr. Ryan also testified at hearing. Dr. Ryan reviewed the treatment records of Dr.
Brogmus following the claimant’s 2004 injury and agreed with her initial diagnosis of a
lumbar sprain/strain. Dr. Ryan testified that he agreed with this diagnosis because the
claimant's symptoms rapidly diminished and largely disappeared by the time he was
placed at MMI for the 2004 injury. Dr. Ryan also noted the claimant’s clinical course
documented by Dr. Brogmus was not consistent with injury to the discs or the facet joints
because the claimant’s symptoms resolved rapidly and there was no report of radicular
symptoms. Dr. Ryan also opined that the 2004 MRI findings of disc protrusions and facet
arthropathy were “red herrings,” meaning that the findings represented chronic
degenerative changes unrelated to the 2004 injury. Dr. Ryan explained that it is common
for asymptomatic people to exhibit positive MRI findings, including disc herniations.
Consequently, there is no necessary relationship between a person’s symptoms and
findings on an MRI.

Dr. Ryan also reiterated his opinion that the medical records do not document 6 months
of pain and rigidity as required by Table 53 II(B). With respect to rigidity, Dr. Ryan stated
that rigidity is evidenced by “hardness” in the muscles, and that such hardness prevents
flexibility. Dr. Ryan stated that the MMI report of Dr. Brogmus indicates that the
claimant’s range of motion measurements were mostly normal. Further, the claimant
could touch his toes and bend backwards approximately 20 degrees. Dr. Ryan opined
that it is unlikely the claimant was exhibiting any rigidity if he was able to perform these
activities. Dr. Ryan also noted that the MMI report of Dr. Brogmus did not document 6
months of pain since the report was issued less than 6 months after the injury and the
claimant’s pain was resolved.

Dr. Ryan testified, based on his experience, that it is not unusual for truck drivers to
experience intermittent muscle and joint pain of the back. This is true because drivers sit
for prolonged periods and often use their backs to load and unload trucks. He also stated
that a TENS unit would serve to treat this type of pain because it is a “pain signal blocker”
that interrupts pain signals to the brain.

The claimant proved it is highly probable and free from serious doubt that the DIME
physician, Dr. Gellrick, incorrectly apportioned the specific disorder impairment rating for
the 2007 injury. The ALJ credits Dr. Ryan’s testimony that Dr. Gellrick’s apportionment
based on the 2004 injury was predicated, in part, on her conclusion that in 2004 the
claimant sustained injuries to his lumbar discs at three levels. Indeed, Dr. Gellrick stated
in the DIME report that the claimant had, “pre-existing prior to the current injury, ...
documented injury of 2004, which demonstrated degenerative disc disease and disc
protrusions at L3, L4 and L5.” Dr. Ryan persuasively opined that the disc protrusions and
facet arthropathy seen in the 2004 MRI were “red herrings,” or purely incidental to the
claimant’s correct diagnosis of a sprain/strain injury. Dr. Ryan credibly explained that if



the claimant had actually injured the discs or facet joints in the 2004 injury, he would not
have demonstrated such quick and complete recovery as he actually did. In this regard,
the ALJ finds that Dr. Ryan’s opinion that the claimant did not suffer any disc or facet
injury is supported and corroborated by the reports of Dr. Brogmus, the physician that
examined and treated the claimant for the 2004 injury. As recognized by Dr. Ryan, the
reports of Dr. Brogmus do not contain evidence of radicular symptoms that might indicate
a disc injury. Moreover, the treatment notes prepared by Dr. Brogmus show an overall
course of improvement of the claimant’s symptoms. Dr. Brogmus noted that by March
30, 2004, the date of MMI, the claimant was essentially pain free, was able to bend over
and touch his toes, did not display any low back tenderness to palpation, and was able to
perform his regular employment. More importantly, Dr. Brogmus, who personally
examined the claimant, determined that he did not exhibit any ratable medical impairment
caused by the 2004 injury.

The ALJ is also persuaded that the April 2007 industrial accident resulted in a new injury
to the claimant’s lumbar disc spaces that had not existed prior to that time. Dr. Ryan
credibly explained that the results of the 2007 MRI were significantly different than the
results of the 2004 MRI because the 2007 MRI revealed an L3-4 disc extrusion that was
not present in 2004. Indeed, Dr. Benz considered this lesion operable, and surgery was
performed to repair the disc on July 3, 2007. In his report of May 21, 2007, Dr. Benz
credibly and persuasively corroborates Dr. Ryan’s opinion that the claimant sustained a
new disc injury in April 2007. For these reasons the ALJ rejects the HO respondents’
assertion that Dr. Ryan "contradicted himself” in finding that the claimant did not sustain
injury to his discs in 2004, but did sustain such injuries in 2007.

Dr. Gellrick also based her apportionment on a determination that the claimant’s history
“‘indicates a chronic back condition.” The ALJ finds it is highly probable and free from
serious doubt that after the claimant reached MMI for the 2004 injury he did not
experience any chronic symptoms related to the 2004 injury. Therefore, it is highly
probable that Dr. Gellrick was incorrect to base her apportionment on her mistaken
understanding of the claimant’s medical history following the 2004 injury. First, Dr.
Gellrick’'s DIME report indicates her opinion is largely based on the contents of Dr.
Basow’s report of May 2, 2007, wherein Dr. Basow noted the claimant’s history included a
“chronic level of low back pain,” and that the claimant denied any new injury after 2004.
The ALJ credits the claimant’s testimony that he falsified his history when he spoke to Dr.
Basow on May 2, 2007, because he was afraid he would lose his job if he reported a new
injury to HO, and because he needed new leads for his TENS unit to relieve pain that had
developed after the April 2007 injury. The ALJ also notes that the precise meaning of the
phrase “chronic level of low back pain” is not clear from Dr. Basow’s report. Dr. Basow’s
May 2 note also states the claimant reported that he experienced acute “flare-ups” every
three months and had experienced only minor back pain that did not require medical
attention.

Moreover, the ALJ is persuaded it is highly probable that, although the claimant
intermittently experienced back pain and stiffness after reaching MMI for the 2004 injury,
those symptoms were not causally related to residual effects of the 2004 injury as Dr.
Gellrick found. In this regard, the ALJ credits the claimant’s testimony that he was able to



return to his relatively heavy work after reaching MMI, that most of his “flare-ups”
occurred after a particularly heavy day’s work, and that he was able to return to work the
next day. Moreover, the claimant credibly testified that the symptoms he experienced
during the flare-ups were similar to symptoms he noted before the 2004 injury. In his
report of March 29, 2009, Dr. Ryan credibly opined that the claimant’s ability to return to
heavy work, his intermittent symptoms and lack of medical treatment were all factors
indicating the claimant did not suffer any residual impairment from the 2004 injury. The
ALJ infers from this evidence that the claimant’s symptoms were most consistent with the
ordinary aches and pains experienced by a truck driver who performs a relatively physical
job, not the lingering effects of the 2004 injury. The claimant’s testimony concerning the
nature of these symptoms is corroborated by evidence that he did not challenge the FAL
based on the 0 impairment rating issued by Dr. Brogmus, and he did not return to Dr.
Brogmus for additional treatment after reaching MMI. Moreover, in the years between
2004 and 2007 the claimant sought treatment for his low back on only one occasion
when he visited Dr. Whittemore for an “alignment” problem. During this same period of
time the claimant was not reluctant to obtain chiropractic treatment for his neck and upper
back on a relatively frequent basis.

The ALJ further finds that it is highly probable and free from serious doubt that Dr.
Gellrick erred when she determined that the claimant exhibited 6 months of medically
documented pain and rigidity sufficient to assess an impairment rating under Table 53 Il
(B). The ALJ credits Dr. Ryan’s opinion that at the time Dr. Brogmus placed the claimant
at MMI he was not exhibiting any pain or rigidity. Dr. Ryan credibly and persuasively
opined that if the claimant was able to touch his toes and bend backwards he was not
likely to be “rigid” as that term is used in the AMA Guides. Further, as recognized by Dr.
Ryan, the claimant’s symptoms were only intermittent after March 30, 2004, and even
considering the brief flare-ups there is not sufficient medical documentation of 6 months
of pain and rigidity before or after MMI. The documentary basis for Dr. Gellrick’s contrary
opinion, which relies principally on Dr. Basow’s May 2, 2007, report of the claimant’s
history, is not persuasive for the reasons stated in Finding of Fact 33.

The ALJ further finds that Dr. Ryan’s opinion that apportionment is not appropriate is
corroborated and supported by the credible opinion of Dr. Thompson, the claimant’s
authorized treating physician. Dr. Thompson considered the issue of apportionment and
expressly found that "none” is appropriate.

The ALJ finds it is more probably true than not that the claimant’s impairment rating for
the 2007 injury is 28 percent whole person, plus 1 percent for psychological impairment.
Although the ALJ has found that Dr. Gellrick’'s apportionment was overcome by clear and
convincing evidence, the ALJ finds that her rating is otherwise proper and correct. Dr.
Gellrick’s rating is corroborated by the opinion of Dr. Ryan who wrote that he agreed with
Dr. Gellrick’s approach to rating the claimant, except for her decision to apportion.

The claimant failed to prove it is more probably true than not that he sustained any
worsening of condition proximately caused by the 2004 injury. As determined above,
credible testimony and reports of Dr. Ryan, and the reports of Dr. Benz and Dr.
Thompson establish that the claimant sustained a new injury in April 2007, and that injury



is the proximate cause of his subsequent need for treatment, disability and impairment.
The claimant failed to produce any credible and persuasive evidence that he sustained a
worsening of condition that was caused by the effects of the 2004 injury.

The claimant failed to prove it is more probably true than not that there was any “error” or
“mistake” of law or fact that led to the closure of his claim for the 1994 injury. The weight
of the evidence establishes that Dr. Brogmus correctly rated the claimant as having no
permanent medical impairment caused by the 2004 injury. The ALJ credits the reports of
and testimony of Dr. Ryan in this regard.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions
of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et
seq., C.R.S,, is to assure the quick and efficient delivery of disability and medical benefits
to injured workers at a reasonable cost to employers, without the necessity of litigation.
Section 8-40-102(1), C.R.S. Except as specifically noted below, the claimant shoulders
the burden of proving entittement to benefits by a preponderance of the evidence.
Section 8-43-201, C.R.S. A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably true than
not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers'
compensation case must be interpreted neutrally, neither in favor of the rights of the
claimant nor in favor of the rights of respondents. Section 8-43-201.

When determining credibility, the fact finder should consider, among other things,
the consistency or inconsistency of the witness's testimony and actions; the
reasonableness or unreasonableness (probability or improbability) of the testimony and
actions; the motives of the witness; whether the testimony has been contradicted; and
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its
merits. Section 8-43-201. The ALJ's factual findings concern only evidence and
inferences found to be dispositive of the issues involved; the ALJ has not addressed
every piece of evidence or every inference that might lead to conflicting conclusions and
has rejected evidence contrary to the above findings as unpersuasive. Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

OVERCOMING DIME PHYSICIAN ON APPORTIONMNET

The claimant argues that clear and convincing evidence proves Dr. Gellrick
incorrectly apportioned the impairment rating for the 2007 injury based on residual
impairment from the 2004 injury. The claimant argues that, contrary to Dr. Gellrick’s
finding, the 2004 injury resulted in only a temporary strain/sprain that resolved by March
30, 2004, and did not cause any impairment. The claimant also argues that Dr. Gellrick



erred in finding that after the 2004 injury he demonstrated 6 months of medically
documented pain and rigidity so as to justify a permanent impairment rating under Table
53 1I(B) of the AMA Guides. The ALJ agrees with the claimant.

Section 8-42-104(2)(b), C.R.S. (recently amended with respect to injuries
occurring on or after July 1, 2008) provides:

Where benefits are awarded pursuant to §8-42-107, an award
of benefits for an injury shall exclude any previous impairment
to the same body part.

Under this version of § 8-42-104(2)(b), which is applicable to the claimant’s April 2007
injury, apportionment of pre-existing medical impairment is one of the causation issues
inherent in the DIME rating protocol. Consequently, the DIME physician’s determination
that a particular impairment is or is not subject to apportionment must be overcome by
clear and convincing evidence. Martinez v. Industrial Claim Appeals Office, 176 P.3d 826
(Colo. App. 2007). Similarly, the DIME physician’s application of the rating protocols
contained in the AMA Guides to arrive at an apportionment decision must be overcome
by clear and convincing evidence. See McLane Western, Inc. v. Industrial Claim Appeals
Office, 996 P.2d 263 (Colo. App. 1999).

Clear and convincing evidence is that quantum and quality of evidence which
renders a factual proposition highly probable and free from serious or substantial doubt.
Thus, the party challenging the DIME physician's apportionment must produce evidence
showing it highly probable the DIME physician’s determination is incorrect. Metro Moving
and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).

The AMA Guides provide that apportionment of medical impairment is appropriate
only if the prior impairment has been sufficiently identified, treated, or evaluated to be
rated as a contributing factor in any subsequent disability. Apportionment based on a
pre-existing condition is not proper unless there is sufficient information to accurately
measure the change in impairment. Askew v. Industrial Claim Appeals Office, 927 P.2d
1333, 1338 (Colo. 1996); Martinez v. Industrial Claim Appeals Office, supra. Consistent
with this principle WCRP 12-3 provides that a Level Il physician shall apportion pre-
existing medical impairment “where medical records or other objective evidence
substantiate” the pre-existing impairment. Further WCRP 12-3 provides that any
“apportionment shall be made by subtracting from the injured worker’s impairment the
pre-existing impairment as it existed at the time of the subsequent injury.” Considering
these principles, the ICAO has held that the DIME physician’s determination of whether
documentation of pre-existing impairment is or is not sufficient to support apportionment
must ordinarily be overcome by clear and convincing evidence. Hess v. Pinnacle
Constructors & Specialties, Inc., W.C. No. 4-523-427 (ICAO August 15, 2003); Campbell
v. Department of Corrections, W.C. No. 4-446-238 (ICAO, November 19, 2002).

The ALJ concludes the claimant proved it is highly probable and free from serious
doubt that the 2004 injury did not cause any permanent impairment, but only a temporary
strain/sprain that completely resolved by March 30, 2004. As determined in Finding of



Fact 31, the ALJ concludes that Dr. Gellrick erroneously found the 2004 injury caused
injury to three disc levels that ultimately resulted in permanent impairment under Table 53
of the AMA Guides. The ALJ has credited the persuasive and credible opinion of Dr.
Ryan that the claimant did not actually sustain any disc injuries in 2004, but instead
suffered a strain/sprain that fully resolved by March 30, 2004, when Dr. Brogmus placed
the claimant at MMI without impairment. Moreover, as determined in Finding of Fact 32,
the ALJ is persuaded that the claimant sustained a new injury in April 2007 as evidenced
by the ruptured disc at L3-4. This finding is supported by the credible opinions of Dr.
Ryan and Dr. Benz.

The ALJ further concludes that it is highly probable that Dr. Gellrick incorrectly
based her apportionment on the conclusion that after being placed at MMI for the 2004
injury the claimant had a significant history of “chronic back pain” caused by that injury
injury. As determined in Finding of Fact 33, Dr. Gellrick’s reliance on Dr. Basow’s report
of May 2, 2007, as the basis for her opinion that the claimant had “chronic back pain” is
misplaced. First, the ALJ has determined the claimant deliberately misrepresented his
history to Dr. Basow so as to procure leads for the TENS unit and to avoid the necessity
of filing a claim against HO for the 2007 injury. Further, the meaning of Dr. Basow’s
statement that the claimant had a history of “chronic back pain” is unclear considering
that he also stated the claimant experienced “flare-ups” every three months and had only
minor back pain that did not require treatment. Moreover, as determined in Finding of
Fact 34, it is highly probable that the symptoms the claimant exhibited after being placed
at MMI in March 2004 were not caused by the 2004 injury, but instead represented the
ordinary aches and pains experienced by a person performing the same type of work as
the claimant.

Finally the ALJ concludes it highly probable and free from serious doubt that Dr.
Gellrick erred in finding that as a result of the 2004 injury the claimant sustained 6
months of medically documented pain and rigidity that would justify assignment of
impairment under Table 53 1I(B) of the AMA Guides. As determined in Finding of Fact 35,
the claimant did not exhibit lumbar pain or rigidity at the time he was placed at MMI in
March 2004, less than 4 months after the date of injury. Moreover, although the claimant
exhibited some low back symptoms after March 30, 2004, those symptoms were of brief
and intermittent occurrence, and do not amount to 6 months of documented pain. The
ALJ is persuaded by the opinion of Dr. Ryan that the medical records do not document 6
months of pain and rigidity after the 2004 injury so as to justify an impairment rating
under Table 53 II(B).

DETERMINATION OF CLAIMANT’'S IMPAIRMENT RATING

Having determined that the claimant overcame Dr. Gellrick’s impairment rating by
clear and convincing evidence, it is necessary to determine the claimant’'s actual
impairment rating for purposes of the award of permanent partial disability benefits.

In Deleon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO November 16,
2006), the Industrial Claim Appeals Office addressed the proper evidentiary standard for
determining a claimant’s impairment rating in cases where an ALJ finds that some portion



of a DIME physician’s impairment rating has been overcome by clear and convincing
evidence. The ALJ in the Deleon case found that the respondents overcame by clear and
convincing evidence a DIME physician’s finding that the claimant sustained 5 percent
impairment for lost range of motion in the lumbar spine. However, the ALJ also found
that the respondents failed to overcome by clear and convincing evidence the DIME
physician’s finding that the claimant sustained 5 percent impairment for a specific
disorder of the lumbar spine. Thus, the ALJ upheld the specific disorder portion of the
DIME physician’s rating under the clear and convincing standard. However, the ICAO
ruled that once an ALJ determines “the DIME’s rating has been overcome in any respect”
the ALJ is “free to calculate the claimant's impairment rating based upon the
preponderance of the evidence” standard. The ICAO further stated that when applying
the preponderance of the evidence standard the ALJ is “not required to dissect the overall
impairment rating into its numerous component parts and determine whether each part or
sub-part has been overcome by clear and convincing evidence.” Because the Deleon
case represents the most direct and compelling authority concerning this issue, the ALJ
finds it persuasive and will apply the panel’'s analysis in this case. See also Ortiz v.
Service Experts, Inc., W.C. No. 4-657-974 ICAO January 22, 2009) (favorably citing
Deleon).

As determined in Finding of Fact 37, the ALJ concludes that a preponderance of
the evidence establishes the claimant’s impairment rating for the 2007 injury is 28 percent
whole person, plus an additional 1 percent for psychological impairment. This finding is
based on Dr. Gellrick’s rating without regard to apportionment. The ALJ finds that Dr.
Ryan corroborated Dr. Gellrick’s rating except for her decision to apportion.

REOPENING 2004 CLAIM BASED ON CHANGE OF CONDITION

The claimant argued that the claim for the 2004 injury should be reopened based
on a worsened condition. The ALJ understands from the claimant’s position statement
that this is an “alternative theory” of the case since the claimant’s actual view of the
evidence is that he sustained a new injury in 2007 that is the cause of all of his
impairment. As reflected in this order the ALJ agrees with the claimant’s primary theory;
therefore the ALJ denies petition to reopen the 2004 injury based on a worsened
condition.

Section 8-43-303(1), C.R.S., provides that an award may be reopened on the
ground of, inter alia, change in condition. The claimant shoulders the burden of proving
his condition has changed and his entitlement to benefits by a preponderance of the
evidence. Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo.
App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986). A change
in condition refers either to change in the condition of the original compensable injury or
to a change in the claimant's physical or mental condition that can be causally related to
the original injury. Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App.
2002); Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).

The question of whether the claimant met the burden of proof to establish a causal
relationship between the industrial injury and the worsened condition is one of fact for



determination by the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo.
App. 2002); City of Durango v. Dunagan, supra. Similarly, the question of whether the
disability and need for treatment were caused by the industrial injury or by an intervening
cause is a question of fact. Owens v. Industrial Claim Appeals Office, 49 P.3d 1187
(Colo. App. 2002).

As determined in Finding of Fact 38, the claimant failed to prove that he sustained
any worsening of condition caused by the 2004 injury. Rather, the evidence establishes
that the claimant sustained a new injury in 2007, and that the 2007 injury was the cause
of the claimant’s subsequent disability and need for treatment. The petition to reopen the
2004 claim based on change of condition must be denied.

REOPENING 2004 CLAIM BASED ON ERROR OR MISTAKE

The claimant also argued that the claim for the 2004 injury should be reopened
based on error or mistake. Apparently, the basis of this argument is that closure of the
2004 claim was based on the erroneous determination that the claimant did not sustain
any permanent medical impairment resulting from the 2004 injury. Again, the ALJ
understands from the claimant’s position statement that this is an “alternative theory” of
the case. The ALJ concludes there was no mistake with respect to the 2004 injury.

An “award” may be reopened on the grounds of “error” or “mistake.”
Section 8-43-303(1), C.R.S. The party seeking to reopen bears the burden of proof to
establish grounds to reopen. See Richards v. Industrial Claim Appeals Office, 996 P.2d
756 (Colo. App. 2000).

The terms “error” and “mistake” refer to any mistake whether one of law or fact.
Renz v. Larimer County School District Poudre R-1, 924 P.2d 1177 (Colo. App. 1996).
The authority to reopen is discretionary provided the statutory criteria have been met.
Berg v. Industrial Claim Appeals Office, supra. In order to reopen based on error or
mistake the ALJ must determine that there was an error or mistake that affected the prior
award. If there was a mistake the ALJ must determine whether, under the circumstances,
it is the type of mistake that justifies reopening the claim. Travelers Insurance Co. v.
Industrial Commission, 646 P.2d 399 (Colo. App. 1981).

As determined in Finding of Fact 39, the claimant failed to prove there was any
error or mistake that led to closure of the 2004 claim for benefits. To the contrary, the
weight of the evidence establishes that Dr. Brogmus correctly determined the claimant
did not sustain any permanent impairment causally related to the 2004 industrial injury,
and that the MI respondents properly filed an FAL closing the claim without admitting for
any permanent disability benefits. The petition to reopen based on error mistake must be
denied.

ORDER

Based upon the foregoing findings of fact and conclusions of law, the ALJ enters
the following order:



1. In W.C. No. 4-724-582 the insurer for HO shall pay permanent partial
disability benefits based on Dr. Gellrick’s total impairment rating without regard to any
apportionment.

2. The petition to reopen W.C. No. 4-601-476 on grounds of change of
condition, error and mistake is denied and dismissed.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all
amounts of compensation not paid when due, if any.

4. All matters not determined by this order are reserved for future
determination.

DATED: July 13, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-711-456

ISSUES

The issues determined herein are disfigurement benefits and an offset for short-
term disability (“STD”) benefits. The parties stipulated that claimant’s average weekly
wage was $498.82.

FINDINGS OF FACT

1. Claimant suffered an admitted industrial injury on December 28, 2006.

2. Claimant ceased employment with the employer and began work for United
HealthCare Services, Inc.

3. On November 4, 2008, Dr. Jenks excused claimant from work. Claimant
underwent a cervical fusion surgery on November 25, 2008.

4. On December 16, 2008, claimant returned to work for United HealthCare
Services, Inc.

5. While off work, claimant received $1,471.16 in STD benefits from a policy
provided by United HealthCare Services, Inc. The subsequent employer listed the STD
benefits as “wages” during each two-week pay period and withheld taxes on those
benefits. The subsequent employer continued to provide $24 in fringe benefits during



each pay period. The record evidence does not identify these fringe benefits. The
employer at the time of injury did not contribute to the STD benefit policy.

6. On April 7, 2009, the insurer filed a General Admission of Liability for
temporary partial disability (“TPD”) benefits in the total amount of $617.52 for the period
November 4 through December 12, 2008. The insurer deducted all of the STD benefits
as “wages” for the calculation of TPD benefits.

7. Claimant suffered a serious and permanent bodily disfigurement normally
exposed to public view in the form of a two-inch, thin, red and white scar on the anterior
neck.

CONCLUSIONS OF LAW

1. Section §8-42-103(1)(d)(l) C.R.S., provides that, in cases where disability
benefits are payable to an employee under a disability plan financed in whole or in part
by the employer the aggregate benefits payable for temporary or permanent disability
shall be reduced by the amount of the STD benefits. If the employee contributes to the
disability plan, the workers’ compensation benefits are reduced only in proportion to the
percentage paid by the employer. Section 8-42-103(1)(d)(I)(A), C.R.S. Claimant argues
that this specific section dealing with offset for STD benefits controls in this case.

2. Respondents ignore the specific STD offset provisions and argue that the
STD benefits are “wages” for purposes of calculating TPD benefits. Wages are defined
by §8-40-201(19)(a), C.R.S., as the “money rate at which the services rendered are
recompensed under the contract of hire in force at the time of the injury, either express or
implied.” Admittedly, the wages earned from subsequent employers are used to calculate
the TPD benefits pursuant to section 8-42-106, C.R.S.

3. Nevertheless, claimant is correct that the specific statutory provision for
calculation of the STD offset controls in this case. The general assembly provided a very
specific statute for the offset. The insurer does not get to deduct STD benefits unless the
insured employer contributed to the STD benefit and the offset is only to the percentage
of the employer’s contribution. The purpose of the offset is to prevent a double recovery
of disability benefits where an employer purchased both workers' compensation
insurance and disability benefits for the benefit of the employee. Myers v. State, 162
Colo. 435, 428 P.2d 83 (1967); Spanish Peaks Mental Health Center v. Huffaker, 928 P.
2d 741 (Colo. App. 1996); Durocher v. Industrial Claim Appeals Office, 905 P.2d 4 (Colo.
App. 1995), affd. on other issues, 919 P.2d 246 (Colo. 1996). In this case, the employer
did not contribute to the STD benefit. Consequently, respondents are not entitled to any
offset for the STD benefits. The subsequent employer’s classification of the STD benefits
as “wages” is not determinative of this insurer’s right to deduct those benefits from the
worker’s compensation benefits owed to claimant.

4. Because claimant had no wages during the period of disability, she is
entitled to temporary total disability (“TTD”) benefits pursuant to section 8-42-105, C.R.S,,



at the rate of $332.55 per week for all admitted periods of time. The insurer admitted
liability only through December 12, 2008, although the parties appear to agree that
claimant was disabled through December 15, 2008. That issue was not litigated and is
not addressed herein.

5. Pursuant to section 8-42-108, C.R.S. (2006), claimant is entitled to up to
$2,000 for a serious and permanent bodily disfigurement normally exposed to public
view. Considering the size, location, and general appearance of the disfigurement, the
Judge concludes that claimant is entitled to the maximum award of $2,000.

ORDER
It is therefore ordered that:

1. The insurer shall pay to claimant TTD benefits at the rate of $332.55 per
week for all admitted periods of time. The insurer is entitled to an offset for TPD benefits
previously paid to claimant for the same time periods.

2. The insurer shall pay to claimant $2,000 in one lump sum for bodily
disfigurement benefits.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all
amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATED: July 14, 2009

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-492

ISSUES

The issue determined herein is compensability. The parties stipulated to medical
benefits.

FINDINGS OF FACT



. In October 2008, claimant began work as a paraprofessional for the Employer.
Her primary job duties involved providing one-on-one assistance with a special-
needs, autistic child. From time to time the child experiences “autistic meltdowns,”
during which he becomes excessively vocal and engages in a “kicking” type
motion for self-stimulation.

. When the child experiences an “autistic meltdown,” the Claimant generally
removes him from the regular classroom setting and takes him to a separate room
connected to the “resource room.”

. On January 26, 2009, the child experienced an “autistic meltdown” and the
Claimant took him to the separate room. The child threw himself down on a bean
bag chair and began the kicking motion.

. As the Claimant stood near the child and attempted to calm him down, the child
kicked the medial aspect of the Claimant’'s left knee. She experienced a varus
stress with a popping sensation and pain in the knee.

. The Claimant reported the incident to a supervisor the day it occurred, but did not
immediately request medical care because she did not yet know the extent of the

injury.

. The Claimant’'s knee became increasing swollen and painful over the next two
days.

. On January 28, 2009, the Claimant formally requested that the Employer provide
her with medical treatment. An Employer’s First Report of Injury was completed
and the Claimant was referred to the Memorial Occupational Health Clinic.

. On January 30, 2009, Dr. Castrejon at Memorial Occupational Health Clinic
examined claimant, who reported to Dr. Castrejon that the injury occurred when
she was kicked in the side of the knee by a child having an autistic meltdown. She
further reported that, since the injury, she had experienced limping, swelling, and a
sensation of weakness and giving way. Dr. Castrejon diagnosed a left knee strain
and referred Claimant for a magnetic resonance image (“MRI”) of the left knee.

. The February 9, 2009, MRI revealed a torn anterior cruciate ligament (ACL),
suspected tearing of the medial meniscus, and osteoarthritis in the medial
compartment.

10.In light of the MRI and exam findings, Dr. Castrejon referred Claimant to Dr. Pak

for surgical evaluation.



11.0n February 10, 2009, Dr. Zakaria, at Memorial Occupational Health Clinic,
examined claimant, who reported some increased pain after “running” after a child
that day.

12.Claimant was evaluated by Dr. Pak on February 13, 2009. Dr. Pak diagnosed a
traumatic ACL tear with instability and recommended reconstructive surgery. He
also noted arthritic changes in the medial compartment.

13.Claimant suffered a previous non-industrial left knee meniscal injury, for which she
had surgery in 2005. She had some continuing pain, but received no medical
treatment after October 2006. She had intermittent left knee pain due to arthritis,
but she did not have an ACL tear. In the fall of 2008, after starting work for the
employer, claimant occasionally limped on her left leg.

14.0n approximately February 17, 2009, Claimant attempted to get out of the
passenger side of her car at home. Her left knee buckled. She grabbed the door
frame with her left hand, but fell to the ground, injuring her left shoulder.

15.0n February 19, 2009, Dr. Zakaria examined claimant, who reported a history of
the fall onto her left side, injuring the shoulder.

16.0n February 23, 2009, claimant sought treatment at Memorial Health System
Urgent Care, providing a history of falling six days earlier when her left knee gave
out.

17.Dr. Castrejon subsequently concluded that claimant sustained a work related injury
to the left arm as a result of her left knee buckling.

18.Dr. Castrejon referred the Claimant for physical therapy for the left shoulder. The
shoulder symptoms continued to worsen despite therapy.

19.0n April 3, 2009, Dr. Castrejon recommended a MRI of the left shoulder due to
persistent shoulder pain, decreased function, and inability to progress further with
therapy. The Insurer denied authorization for the shoulder MRI.

20.0n May 20, 2009, Dr. Ridings performed an independent medical examination for
respondents. Dr. Ridings concluded that the Claimant suffered a torn ACL as a
result of the January 26, 2009 accident. Dr. Ridings further opined that the torn
ACL caused instability of the knee, which caused the Claimant to fall in February
2009. Dr. Ridings concluded that, as a consequence of the fall, Claimant likely
developed impingement syndrome and myofascial pain in the musculature around
the left shoulder. He considered the knee and shoulder conditions to be work-
related. Dr. Ridings agreed with Dr. Pak’s recommendation for surgery on the left
knee, and agreed that Claimant should have an MRI of the left shoulder.



21.Claimant has proven by a preponderance of the evidence that she suffered an
accidental injury to her left knee arising out of and in the course of her employment
on January 26, 2009. Claimant suffered previous left knee meniscal injury, for
which she had surgery in 2005. She had some continuing pain, but received no
medical treatment after October 2006. She had intermittent left knee pain due to
arthritis, but she did not have an ACL tear. The autistic child’s kick to the left knee
probably caused the ACL tear. Claimant has provided a consistent history of the
injury to all medical providers. Claimant’s testimony regarding her history and the
course of the January 26, 2009 injury is credible. Claimant already had the ACL
tear before the “running” incident on February 10, 2009. As a natural
consequence of the accidental injury to the left knee, claimant fell on
approximately February 17, 2009, suffering a left shoulder injury. Claimant
promptly reported the knee injury within two days. She gave a consistent history
to medical providers. Even Dr. Ridings concluded that claimant’s left knee and left
shoulder injuries were compensable.

CONCLUSIONS OF LAW

Claimant must prove that he is a covered employee who suffered an injury arising
out of and in the course of employment. Section 8-41-301(1), C.R.S.; see, Faulkner v.
Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. Streeb,
706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001). If
an industrial injury aggravates, accelerates, or combines with a preexisting condition so
as to produce disability and a need for treatment, the claim is compensable. H & H
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). Claimant must prove that an
injury directly and proximately caused the condition for which benefits are sought. Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999);
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied
September 15, 1997. Claimant must prove entitlement to benefits by a preponderance of
the evidence. The facts in a workers’ compensation case are not interpreted liberally in
favor of either claimant or respondents. Section 8-43-201, C.R.S. A preponderance of
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to
find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d
792 (1979). In determining credibility, the Judge should consider the witness’ manner
and demeanor on the stand, means of knowledge, strength of memory, opportunity for
observation, consistency or inconsistency of testimony and actions, reasonableness or
unreasonableness of testimony and actions, the probability or improbability of testimony
and actions, the motives of the witness, whether the testimony has been contradicted by
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the
case. Colorado Jury Instructions, Civil, 3:16. As found, Claimant has proven by a
preponderance of the evidence that she suffered an accidental injury to her left knee
arising out of and in the course of her employment on January 26, 2009. As found, as a
natural consequence of the accidental injury to the left knee, claimant fell on
approximately February 17, 2009, suffering a left shoulder injury.

ORDER



It is therefore ordered that:

10.  The insurer shall pay for all of claimant’s reasonably necessary medical
treatment by authorized providers, including Dr. Castrejon, Dr. Pak, the urgent
care facility, as well as the provision of left knee surgery and a left shoulder MRI.

11. All matters not determined herein are reserved for future determination

DATED: July 14, 2009

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-740

ISSUES

This case comes before the Court on the following issue:

1. Authorization of and payment to Dr. O’'Donnell and his referrals.

FINDINGS OF FACT

1. Claimant alleged an injury to his low back while working for the
Respondent-Employer in early April 2008. The injury was found compensable by
ALJ Stuber in a Summary Order dated January 2, 2009. Specific Findings dated
January 14, 2009 were entered. Judge Stuber granted a general award of medical
benefits, but specific medical benefits were not “requested and none” were
ordered.

2. Claimant’s first unequivocal report of a work injury to the Respondent-
Employer occurred after private automobile insurer indicated to Claimant on May
8, 2008 that his low back complaints would not be authorized under a non-work
related October 2007 MVA. Prior to the private insurer not authorizing care for the
non-work related October 2007 MVA, Claimant sought medical treatment through
his personal physician, Dr. O’'Donnell, and his problems were attributed to the
October 2007 non-work related MVA. Dr. O’Donnell made referrals to other
medical providers, ordered an x-ray and requested an MRI. Claimant seeks an
order requiring respondents to pay for the treatment rendered by Dr. O’'Donnell
and his referrals.



3. Dr. O’Donnell was not an ATP; Dr. O'Donnell was Claimant’s personal
physician. Moreover, Dr. O’'Donnell crafted his treatment plan and rendered care
during the time when Claimant pursued treatment of his low back under his health
insurance and under an October 2007 motor vehicle accident unrelated to his
work. The care provided to Claimant by Dr. O’Donnell and his referrals was
authorized under his health insurance. The care provided to Claimant was
pursued under the private insurer MVA claim. When the private insurer denied the
care, Claimant pursued a worker’s compensation claim. Prior to that time, the
care was undeniably pursued under a non-work related MVA claim.

4. Claimant did not recognize the work related nature of his low back pain
prior to the denial of care by his private insurer for the non-work related October
2007 MVA.

5. While Claimant was pursuing this claim under the October 2007 non-work
related MVA, the three medical providers Claimant asks Respondent-Insurer be
required to pay all reported in their records that Claimant’s treatment was related
to his October 2007 MVA.

6. The evidence shows that it is more likely than not that the treatment
Claimant wants authorized and paid for was generated by Claimant’s assertions of
a non-work related injury.

7. Claimant asserted to Dr. O’'Donnell and his referrals that the treatment
requested was the result of a non-work related MVA covered by private insurance.
Those assertions — contained in the records of Dr. O’Donnell, Dr. Knoche, the
private insurer, and the radiology staff of Memorial Hospital — are consistent with
the understanding of Claimant’s supervisor, Chris Akerlund; Claimant did not know
what caused his low back pain, but believed it could be related to his non-work
related MVA in October 2007.

CONCLUSIONS OF LAW

1. Claimant must prove entitlement to benefits by a preponderance of the
evidence. The facts in a workers’ compensation case are not interpreted
liberally in favor of either Claimant or respondents. Section 8-43-201,
C.R.S. A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably
true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

2. In determining credibility, the ALJ should consider the witness’ manner and
demeanor on the stand, means of knowledge, strength of memory,
opportunity for observation, consistency or inconsistency of testimony and
actions, reasonableness or unreasonableness of testimony and actions, the
probability or improbability of testimony and actions, the motives of the
witness, whether the testimony has been contradicted by other withesses or



evidence, and any bias, prejudice or interest in the outcome of the case.
COLORADO JURY INSTRUCTIONS, CIVIL, 3:16.

3. An employer is not responsible for medical expenses incurred by the
Claimant before the Claimant gives the employer notice of a work related
injury. Picket v. Colorado State Hospital, 513 P.2d 228 (1973). See also
Bunch v ICAO, Dow Chemical Company, and travelers Property and
Casualty Company, 148 P. 3d 381 (Colo. App. 2006.) This long standing
rule derives from the fact that an employer or insurer has the right to select
Claimant’s treating physician in the first instance. Section 8-43-404(5). As
the ICAO stated in Anderson v. Tri Centennial Corporation, W.C. No.
3-902-259 (February 1990), “it follows that an employer is not liable for the
medical expenses incurred by an injured worker prior to the time that it has
notice of the injury.” See also Lopez v. Stresscon Corporation, W.C. Nos.
4-198-942 and 4-198-942 and 4-198-943 (October 1995), and Zapiecki v.
Exabyte Corporation, and Pinnacol Assurance and/or Argonaut Insurance,
W.C. No. 4-539-081 (January 2004). The employer's duty is triggered once
the employer or insurer has some knowledge of facts that would lead a
reasonably conscientious manager to believe the case may involve a claim
for compensation. Bunch v. Industrial Claim Appeals Office of State of
Colorado, 148 P.3d 381 (Colo. App. 2006); Jones v. Adolph Coors Co., 689
P.2d 681 (Colo. App. 1984).

4. A reasonably conscientious manager would not have believed Claimant
was asserting a claim for worker’s compensation prior to his private insurer
denying the claim on May 8, 2008. Through May 8, 2008, Claimant
asserted to the very providers he now believes should be deemed
authorized that his back problems were related to an October 2007 MVA,
not work. When asked about the source of his back problems, Claimant told
his manager that it was related to the October 2007 MVA. Claimant
asserted to his private insurer, the carrier for the October 2007 MVA that it
was related to the MVA and never mentioned any work injury.

5. Claimant’s positive assertions to all involved prior to the denial of his MVA
claim was that the back pain was related to the MVA. The evidence from
the private insurer and medical providers supports Mr. Akerlund’s testimony
that he thought Claimant was asserting the back pain was related to the
MVA, not work, when Claimant first mentioned he had back pain.

ORDER
It is therefore ordered that:

Claimant’s claim to have medical treatment provided by Dr. O’Donnell and his referrals
authorized and paid for by the Respondent-Insurer is denied and dismissed.

All matters not determined herein are reserved for future determination.



DATE: July 15, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-540-676

PROCEDURAL HISTORY

On August 13, 2008, claimant filed an Application for Hearing, seeking a hearing
on his Petition to Reopen his claim for Permanent Total Disability benefits. Respondents
filed a Response to Application for Hearing on August 20, 2008, raising a number of
affirmative defenses, including a statute of limitations defense.

At the close of claimant’s evidence in his case-in-chief, respondents moved to
dismiss claimant’s Petition to Reopen under C.R.C.P. 41(b)(1). Respondents argued that
claimant’s Petition to Reopen is time-barred by §8-43-303, C.R.S. (2008). The Judge
granted respondents’ motion to dismiss.

ISSUES

» Did respondents prove by a preponderance of the evidence that claimant’s Petition
to Reopen his claim is time-barred?

» Did claimant carry the burden of establishing by a preponderance of the evidence
the factual foundation to equitably toll the statute of limitations for filing his Petition
to Reopen?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following
findings of fact:

16.Employer operates a public utility that provides electric power to customers.
Claimant's date of birth is April 12, 1949; his age at the time of hearing was
59 years. Claimant worked for employer from 1982 until May 31, 2005,
when he terminated his employment and began receiving long-term
disability benefits.

17.Claimant suffered a work-related injury to his lower back on August 22,
2001. R. James MclLaughlin, M.D., is an authorized treating physician



(ATP). Dr. McLaughlin diagnosed a lumbar strain, with degenerative joint
disease, and placed claimant at maximum medical improvement (MMI) on
May 3, 2002. Dr. McLaughlin rated claimant’'s permanent medical
impairment at 7% of the whole person, after apportionment.

18.Insurer filed a Final Admission of Liability (FAL) on May 13, 2002, admitting
liability for permanent partial disability (PPD) benefits in the amount of
$20,619.04 based upon Dr. McLaughlin’s 7% rating. Insurer paid claimant
the $20,619.04 sum at a weekly rate of $354.91 over the period of time
from May 3, 2002, through June 12, 2003. By providing claimant a copy of
the May 13, 2002, FAL, insurer revealed to claimant the nature of the award
as PPD benefits and the time period over which it would pay those benefits.
By virtue of the May 13, 2002, FAL, claimant knew or should have known
insurer was paying him PPD benefits through June 12, 2003, based upon
Dr. McLaughlin’s 7% rating. Insurer’s indemnity payment print-out
(Respondents’ Exhibit K) shows that insurer issued claimant the final
payment of the $20,619.04 in PPD benefits by check dated June 11, 2003.
Claimant failed to object to the May 13, 2002, FAL. Claimant’s claim closed
by operation of law.

19.Based upon a recommendation for additional curative treatment,
respondents voluntarily agreed to reopen claimant’s claim for additional
medical benefits. On May 5, 2004, insurer filed a General Admission of
Liability, admitting liability only for additional medical benefits.

20.Dr. McLaughlin subsequently placed claimant back at MMI as of October
21, 2004. Dr. McLaughlin determined that claimant’'s permanent medical
impairment had increased by an additional 3% of the whole person. On
December 22, 2004, insurer filed a FAL, admitting liability for additional
PPD benefits.

21.The Division of Workers’ Compensation (division) issued a letter on January
7, 2005, disagreeing with insurer’s calculation of claimant’s PPD award and
directing insurer to file a revised FAL.

22.Insurer filed a revised FAL on January 26, 2005, admitting liability for PPD
benefits consistent with the division’s calculation. In the revised FAL,
insurer showed that it had previously paid in full claimant’s prior PPD award
of $20,619.04, which was based upon Dr. McLaughlin’s initial rating of 7%
of the whole person. Insurer also shows its calculation of claimant’s
additional award of PPD benefits in the amount of $8,526.67, which was
based upon Dr. McLaughlin’s 3% whole person rating. Insurer’s revised
FAL further reflects an admission for claimant’s total award of PPD benefits
in the amount of $29,145.71 ($20,619.04 + $8,526.67 = $29,145.71),
representing an award based upon impairment of 10% of the whole person.



23.The Benefit History section of the revised FAL however incorrectly reflects
the payment history of the overall PPD award of $29,145.71. The Benefit
History section of the revised FAL fails to reflect that insurer had previously
paid the prior PPD award in the amount of $20,619.04 at the weekly rate of
$354.91 from May 3, 2002, through June 12, 2003. The Benefit History
section of the revised FAL incorrectly shows payment of the overall PPD
award of $29,145.71 at the weekly rate of $354.91, running from the second
MMI date of October 21, 2004, through May 17, 2006.

24.Under the revised FAL, insurer actually owed claimant additional PPD
benefits in the amount of $8,256.67, not in the amount of $29,145.71. At
the weekly rate of $354.91, insurer paid out the PPD award of $8,256.67
over a period of twenty-four weeks and two days, from the MMI date of
October 21, 2004, through April 8, 2005. Crediting insurer’s indemnity
payment print-out (Respondents’ Exhibit K), insurer issued the final
payment of the $8,256.67 by check or about April 13, 2005.

25.0n December 7, 2007, claimant filed his Petition to Reopen, alleging a
change in condition and error or mistake. Claimant supported his Petition to
Reopen with a December 3, 2007, report from Psychiatrist Kenneth D.
Krause, M.D.

26.Claimant filed his December 7, 2007, Petition to Reopen 6 years and 108
days after his date of injury of August 22, 2001. December 7, 2007, is 2
years and 209 days after April 13, 2005, the last date claimant's PPD
benefits became due or payable.

27.Based upon the May 13, 2002, FAL, insurer was legally obligated to pay
claimant the prior PPD award at that time based upon Dr. McLaughlin’s
initial rating of 7% of the whole person. Claimant failed to present any
persuasive evidence showing he was unaware that the $20,619.04
represented a PPD award or that he was unaware that his PPD award
increased by 3% after insurer voluntarily agreed to reopen his case for
additional treatment and for additional PPD benefits.

28.Claimant failed to show it more probably true than not that he was
prejudiced or otherwise relied to his detriment on the incorrect Benefit
History section of the revised FAL of January 26, 2005. Because insurer
was legally obligated to pay claimant the PPD award of $20,619.04 by June
12, 2003, there was no evidentiary basis to infer that insurer intended to
prejudice claimant by paying him those benefits. As found, because of
information insurer revealed in the May 13, 2002, FAL, claimant knew or
should have known insurer was paying him PPD benefits through June 12,
2003, based upon Dr. McLaughlin’s 7% rating. Although claimant’s claim
closed by operation of law after he failed to object to the May 13, 2002,
FAL, insurer voluntarily agreed to reopen claimant’s claim for additional
medical treatment, and later for an additional PPD award of 3%. This



course of dealing fails to provide any evidentiary basis to infer that insurer
intended to prejudice claimant when it filed the revised FAL. Claimant
offered no persuasive testimony or other evidence showing that he relied on
the information contained in the Benefit History section in deciding when to
file his Petition to Reopen or in deciding to delay its filing until December 7,
2007. Claimant presented no persuasive testimony or other evidence to
establish that he was unaware that his PPD benefits ended with the final
payment on April 13, 2005, instead of continuing for another year until May
17, 2006. Claimant thus failed to carry his burden of establishing by a
preponderance of the evidence the factual foundation to equitably toll the
statute of limitations for filing his Petition to Reopen.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following
conclusions of law:

A. Application of Statutory Limitations on Reopening:

Respondents argue they have proven by a preponderance of the evidence that
claimant’s petition to reopen his claim is time-barred under the provisions of §8-43-303.
The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical
benefits to injured workers at a reasonable cost to employers, without the necessity of
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, supra. A
preponderance of the evidence is that which leads the trier-of-fact, after considering all of
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo.
306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of
respondents. Section 8-43-201, supra.

The Judge's factual findings concern only evidence that is dispositive of the issues
involved; the Judge has not addressed every piece of evidence that might lead to a
conflicting conclusion and has rejected evidence contrary to the above findings as
unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Section 8-43-303(1), supra, provides:

At any time within six years after the date of injury, the director or an
administrative law judge may ... review and reopen any award on the
ground of fraud, an overpayment, an error, a mistake, or a change in
condition ....

Section 8-43-303(2)(a), supra, further provides:



At any time within two years after the date the last temporary or
permanent disability benefits ... excluding medical benefits become
due or payable, the director or administrative law judge may ... review and
reopen an award on the ground of ... an error, a mistake, or a change in
condition ....

(Emphasis added).

Here, the Judge found claimant filed his Petition to Reopen on December 7, 2007.
Claimant filed his Petition to Reopen 6 years and 108 days after his date of injury of
August 22, 2001, and 2 years and 209 days after April 13, 2005, the last date claimant’s
PPD benefits became due or payable. Claimant filed his Petition to Reopen outside the
time limits allowed under §§8-43-303(1) and (2)(a). Respondents thus proved by a
preponderance of the evidence that claimant’s Petition to Reopen is time-barred, such
that the Judge lacks jurisdiction to reopen claimant’s claim.



B. Equitable Tolling of Reopening Statute:

Claimant argues he has proven by a preponderance of the evidence an equitable
basis for tolling the statute of limitations for filing his Petition to Reopen. The Judge
disagrees.

“The application of the equitable tolling doctrine requires certain factual
determinations.” Garret v. Arrowhead Improvement Ass’n, 826, P.2d 850, 855 (Colo.
1992). A court may apply equitable principles to toll a statute of limitations where a party
fails to disclose information he is legally required to reveal and the other party is
prejudiced thereby. Id. However, claimant “must bear the burden of establishing the
factual foundation for equitably tolling the statute of limitations.” Id. Such a factual
foundation could consist of persuasive evidence or testimony in the record that claimant
reasonably relied on the incorrect Benefit History section of the FAL.

Here, the Judge found claimant failed to show it more probably true than not that
he was prejudiced or otherwise relied to his detriment on the incorrect Benefit History
section of the revised FAL of January 26, 2005. Claimant thus failed to carry his burden
of establishing by a preponderance of the evidence the factual foundation sufficient to
equitably toll the statute of limitations for filing his Petition to Reopen.

Although insurer’s January 26, 2005, revised FAL incorrectly states the PPD
period as running through May 17, 2006, claimant presented no persuasive evidence to
show that he was prejudiced or reasonably relied to his detriment on the incorrect Benefit
History section of the revised FAL in deciding when to file his Petition to Reopen.
Because of information insurer revealed in the May 13, 2002, FAL, the Judge found that
claimant knew or should have known insurer was paying him PPD benefits through June
12, 2003, based upon Dr. McLaughlin’s 7% rating. In light of this finding, even if claimant
relied upon the revised FAL, such reliance would have been unreasonable.

Finally, claimant’s counsel raised his reliance on the incorrect FAL in counsel’s
argument, but there was no persuasive testimony or evidence in the record to
demonstrate that claimant himself relied on the incorrect FAL in deciding when to file his
Petition to Reopen. As found, the actual date that claimant’'s PPD benefits became due
or payable was April 13, 2005. Claimant presented no persuasive testimony or other
evidence to establish that he was unaware that his PPD benefits ended with the final
payment on April 13, 2005, instead of continuing for another year until May 17, 2006.
Thus, the Judge found that claimant failed to present persuasive evidence or testimony
required to establish the factual foundation to equitably toll the statute of limitations
governing the time within which to file his Petition to Reopen.

The Judge concludes that claimant's December 7, 2007, Petition to Reopen
should be denied and dismissed.



ORDER

Based upon the foregoing findings of fact and conclusions of law, the Judge
enters the following order:

1. Claimant’'s December 7, 2007, Petition to Reopen is denied and dismissed,
with prejudice.

2. Issues not expressly decided herein are reserved to the parties for future
determination.

DATED: July 15, 2009

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-392

ISSUES

» Was the claimant an employee of the employer on the date of injury, or was he an
independent contractor?

» Did the claimant prove by a preponderance of the evidence that he sustained an
injury arising out of and in the course of his alleged employment?

> Did the claimant prove by a preponderance of the evidence that he is entitled to
medical treatment as a result of the alleged industrial injury?

» Did the claimant prove by a preponderance of the evidence that he is entitled to
temporary total disability benefits as a result of the alleged industrial injury?

» What is the claimant’s average weekly wage?
FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following
findings of fact:

The employer is a general contractor that constructs framing for large apartment
complexes. The employer has been engaged in this business for approximately twenty



years. The employer has a workers' compensation policy with the insurer. This policy
covers only two employees, the office manager and a superintendent.

The employer obtains projects by submitting bids to a general contractor. Generally, the
projects are for large apartment buildings of 200 to 300 units. If the employer’s bid is
accepted the employer is responsible for all the interior and exterior rough framing, and
preparing for the siding and roofing companies to come in and complete their portions of
the project.

The claimant was born in Guatemala and came to the United States in 1979. Since then
he has made trips back and forth between the two countries. The claimant’s native
language is Spanish, but he can read and write a very limited amount of English. He can
also speak limited English. He can request simple things, such as food. He also
understands the terms he needs to know to work in construction as a carpenter.

The claimant worked as a carpenter for many years before he worked for the employer.
The claimant first performed carpentry services for the employer in approximately 2000.
At that time the employer did not require the claimant to use a “company name” in order
to work and receive pay. However, the claimant credibly testified that in 2001 the
employer “changed the rules” so as to require all workers to obtain a “company name” if
they wished to continue working for the employer. The ALJ finds the claimant’s testimony
is corroborated by the credible testimony of Mr. Elias Rodriguez and Mr. Jose Roberto
Rivas, coworkers of the claimant who are familiar with the employer’s hiring policies.

In order to continue his relationship with the employer, the claimant adopted the
“‘company name” of Michelle Construction.

Between 2001 and 2007, the claimant sometimes performed services for the employer
and sometimes worked for other contracting entities. In 2007 the claimant, in addition to
working for the employer, performed services for J.E. Dunn and received a W-2 reflecting
that he was paid in his own name. In 2006, the claimant, in addition to working for the
employer, performed services for Newstrom Davis and received a W-2 reflecting that he
was paid in his own name. In 2004, in addition to working for the employer, the claimant
worked for Nail It Construction and received a 1099 reflecting that he was paid in his own
name. In 2003, the claimant in addition to working for the employer, worked for SLI
Framing and received a 1099 reflecting that he was paid in his own name. The claimant
also worked for Nail It Construction 2003 and received a 1099 listing the “recipient” as the
claimant in his own name and Michelle Construction. The ALJ infers from this evidence
that as a general rule between 2001 and 2007 the claimant, except when working for the
employer, used and was paid in his own name.

On June 6, 2007, the claimant and the employer’s president, William Piranian, had a
meeting in which the employer retained the claimant’s services to perform “punch and
back out” carpentry services on a large apartment construction project. In the course of
this meeting the claimant executed a document captioned Declaration of Independent
Contractor Status (DICS). The claimant also executed a document entitled Subcontractor
Agreement (SA). These documents are both printed in English and there is no credible



or persuasive evidence that the claimant was ever provided translated copies of the
documents written in the Spanish language.

The DICS contains an express statement, written in English, that the employer does not
require, perform or dictate any of the conditions of employment or other circumstances
contained in § 8-40-202(2)(b)(II)(A) through (l), C.R.S. The claimant placed his initials
beside each of these nine criteria, as did Mr. Piranian. The DICS also contains a
statement in bold print that the “independent contractor” understands that he is not
entitled to workers compensation in the event of injury.

The SA states that the “subcontractor” will provide general liability insurance and provide
the employer with evidence of a registered trade name. The SA further provides that if
liability and workers’ compensation insurance are not provided the employer will charge
“‘up to 25% to cover the cost of this insurance.”

The claimant testified that when he was presented with the DICS he could not read it and
did not understand its contents. The claimant stated that he believed the DICS was a
‘work paper”’ that he was required to sign if he wanted to perform services for the
employer. The claimant stated that Mr. Piranian instructed him to place his initials next to
each of the nine criteria and to sign the document. The claimant did as he was told.

Mr. Piranian testified that the insurer provided the DICS to the employer, and the
employer requires all carpentry workers to sign the DICS in order to perform services and
receive pay from the employer. Mr. Piranian stated that he does not speak Spanish but
understands “a little Spanish.” Mr. Piranian stated that he asked the claimant in English
whether he understood the DICS and the claimant replied, “yes” in English. Mr. Piranian
stated that he couldn’t state whether he went through each of the nine criteria with the
claimant before he had the claimant initial them. Mr. Piranian stated that his partner
speaks Spanish and could have explained the DICS to the claimant if the claimant did not
understand it.

The ALJ credits the claimant’s testimony that he did not understand the significance of
the DICS or the nine criteria listed in the document. The ALJ is persuaded by the
claimant’s testimony that, although he speaks some English sufficient to perform his work
and meet basic needs of living, he is not proficient enough in English to read and
understand the technical legal language contained in the DICS. The ALJ also credits the
claimant’s testimony that correctly understood that if he wanted to perform work for the
employer he had no choice but to sign the DICS and initial the nine criteria as indicated
by Mr. Piranian. Mr. Piranian does not dispute that the employer required workers to sign
the DICS if they desired to perform services for the employer, and admitted that this was
a requirement of the insurer. In this regard the ALJ finds that in June 2007 the employer
made no effort to provide the claimant with a written interpretation of the DICS in
Spanish, and Mr. Piranian’s partner was not present to interpret the document at the time
it was signed. In these circumstances the ALJ finds that the claimant’s signature on the
DICS and the act of placing his initials next to the nine criteria is not persuasive evidence
of a knowing and intelligent admission by the claimant that he was operating the business



of Michelle Construction as an independent contractor, or that he would not be
considered an employee of the employer.

The claimant purchased a policy of general liability insurance for the benefit of the
employer as required by the SA. However, the claimant did not have sufficient funds to
purchase the insurance prior to commencing work for the employer. Instead, the
employer loaned the claimant the money to purchase the insurance and began to make
monthly deductions from the claimant’s pay to recoup the cost of the insurance.

The claimant commenced working for the employer as a punch carpenter in June 2007.

The ALJ finds that, as a matter of fact, the employer did not require the claimant to work
exclusively for the employer. The claimant was, at a theoretical level, free to work for
other employers.

The employer, through its job-site supervisor, established specific hours of work that the
claimant was expected to be on the job site performing carpentry services for the
employer. The ALJ credits the claimant’s testimony that he was expected to begin work
at 7:00 a.m. and that the workday lasted until 4:30 p.m. Further, the claimant was
expected to notify the supervisor if he needed to be absent during scheduled work hours.
Mr. Gabriel Lopez, the work site supervisor on the date of the claimant’s injury,
corroborated the claimant’s testimony concerning the designated hours of work. Mr.
Lopez also admitted that if a carpenter came to the job and left whenever he pleased the
carpenter would not be allowed to remain on the job. The claimant credibly explained
that it would have been impossible for him to work for another employer considering the
amount of work available through the employer, and because he was expected to work
Monday through Saturday.

The employer established and enforced a “quality standard” with respect to the claimant’s
work. The claimant credibly testified that a supervisor working on behalf of the employer
was present at the job site where the claimant worked. Furthermore, the claimant
credibly testified that the supervisor inspected the work performed by the claimant and
directed him to make corrections when the supervisor determined the work was defective
or insufficient. The ALJ finds that withess Rodriguez corroborated the claimant’s
testimony with respect to the control and direction exercised by the employer. Mr.
Rodriguez was performing carpentry services for the employer in August 2007, and he
was working in relatively close proximity to the claimant when he was injured on the job.
Mr. Rodriguez testified that the employer’s supervisor would review his work and on
some occasions tell him to make changes. Finally, Mr. Lopez, the employer’s job site
supervisor, admitted that he checked the quality of the claimant’s work and would require
changes if the work was not done correctly.

The employer paid the claimant at an hourly rate for the work performed. There was no
written contractual arrangement between the claimant and employer establishing an
overall contract or bid price for the work. The claimant did not submit a “bid” for the work
to be performed. Rather, the claimant simply submitted “invoices” for his work. The
amount of the invoices equaled the number of hours worked per week times the hourly



rate of pay. The invoices did not reflect negotiated prices for specific tasks or agreed
upon sums for the completion of particular portions of the job. The claimant credibly
testified that throughout his long career in the construction industry, including the eight
years during which he performed services for the employer, he had been paid on an
hourly basis.

There was no express contractual agreement between the claimant and the employer
defining the “specifications” of the work to be performed or the period of time for
completion of the work. The SA does not address these issues, other than to provide that
the employer may charge back work if it “chooses to hire a different subcontractor to
complete the unsatisfactory work.” Therefore, the ALJ finds that under the arrangement
between the claimant and employer the employer was free to terminate the claimant’s
work for any reason at any time. For instance, the ALJ credits the testimony of Mr. Lopez
that the employer could have, and probably would have terminated the claimant’s
employment if it determined that his attendance was not satisfactory.

The employer did not provide more than minimal training to the claimant.

The claimant provided some of his own tools, and that the employer provided certain
tools. The claimant credibly testified that he provided his own compressor, hoses,
sawzall and other hand tools. However, the employer provided scaffolds and ladders.
Mr. Rodriguez, who testified that the employer supplied certain tools including ladders,
drills and wrenches corroborated the claimant’s testimony regarding the ladders.
Similarly, Mr. Rivas, who was working for the employer in August 2007, stated that the
employer provided harnesses for working on roofs.

In 2007 the employer paid the claimant in the name of Michelle Construction rather than
in the claimant’'s own name. However, under the facts of this case, the ALJ finds that
payment of the claimant in the company name is not persuasive evidence that the
claimant was operating an independent business or trade. As found, the claimant
obtained the company name in 2001 because the employer “changed the rules” and
began requiring all workers to submit a company name if they desired to continue
performing services for the employer. The claimant worked for the employer in the year
2000, and did not have, nor was he required to have, a company name. Considering the
totality of the evidence the ALJ infers that the claimant used the name “Michelle
Construction” not because he was actually operating an independent business under that
name, but because the employer required him to use the name to receive pay. The ALJ
infers that the employer required the claimant to use the “company name” in order to
comply with the insurer’s requirements for establishing independent contractor status, not
because the claimant was actually operating an independent trade or business.

There was, to some degree, a combining of “business operations” between the employer
and the claimant. As found, the employer required the claimant to obtain a liability
insurance policy for the employer’s protection against claims resulting from the claimant’s
activities on the job. However, the claimant could not afford the insurance at the
commencement of the employment in 2007. Consequently, the employer effectively
loaned the claimant the money to purchase insurance and deducted the cost of the



insurance from the claimant’s subsequent paychecks. The employer loaned this money
not as an arms length business transaction between independent business entities, but
as a method of attracting the claimant to perform services for the employer while placing
the ultimate responsibility for mishaps on the claimant.

The claimant proved it is more probably true than not that he was an employee of the
employer rather than an independent contractor when he was injured on August 10,
2007. Specifically, the claimant proved it is more probably true than not that he was
subject to control and direction in the performance of services for the employer, and that
he was not customarily engaged in an independent trade or business related to the
services he performed for the employer. The claimant proved the existence of at least
five factors tending to demonstrate that he was an employee rather than an independent
contractor. The five factors are as follows: (1) The employer established and monitored
the quality of the claimant’s performance by having supervisors review the claimant’s
work and direct changes or corrections when necessary. The employer was actually
overseeing the claimant’s work. (2) The employer treated the claimant as an employee
by paying an hourly wage. The claimant did not “bid” for specific jobs, and there was no
overall contract price for the claimant’s work. (3) The employer was free to terminate the
claimant at any time without further liability to the claimant. Indeed, there were no
“contractual specifications” that setting forth details of a mutually agreed upon standard of
performance for the claimant’s services. (4) The employer closely regulated the time of
the claimant’s performance of services. The employer set the hours of the claimant’s
performance and monitored his attendance through its appointed supervisors. (5) The
employer combined business operations with the claimant by loaning the claimant money
so that the claimant could purchase insurance to protect the employer’s interests.

For the reasons stated above, especially the claimant’s unfamiliarity with written English
and the employer’s insistence that the claimant sign the document in order to begin work
for the employer, the ALJ finds the DICS does not constitute reliable and persuasive
evidence that the claimant was, or agreed to become an independent contractor when
working for the employer. Further, the factors and evidence tending to suggest the
existence of an independent contractor relationship are not persuasive to the ALJ.
Although the employer did not contractually require the claimant to work exclusively for it,
the employer regulated the time of the claimant’s performance and placed enough
demands on the claimant’s time that it would have been practically impossible for the
claimant to work for another employer. The fact that the employer paid the claimant in
the name of “Michelle Construction” is not persuasive evidence of independent contractor
status. It was at the employer’s behest that the claimant acquired the company name,
and the claimant rarely used the name when he was working for other contracting
entities. The ALJ infers that the claimant used the company name almost entirely
because the employer required it and because the claimant needed the name in order to
get paid by the employer. While the employer did not provide significant training to the
claimant, the ALJ does not consider this fact to be of much significance since the
claimant had been performing carpentry services most of his adult life and, inferentially,
had little need for training. Further, both parties supplied some of the tools used by the
claimant. In these circumstances the ALJ concludes that this factor “cuts both ways” and
is given little significance.



The claimant credibly testified concerning the events of August 10, 2007. The claimant
was performing carpentry services for the employer at one of the employer’s job sites.
While working on a garage the claimant fell off of a ladder and injured his right ankle. No
representative from the employer referred the claimant to any facility or provider for
medical treatment. Instead an electrician heard the claimant calling for help and called
for paramedics.

The claimant was transported to Littleton Adventist Hospital. At the hospital the claimant
was examined and treated by Dr. Gregory Taggart, M.D. Dr. Taggart performed a right
ankle fusion before the claimant was released from the hospital.

On August 21, 2007, Dr. Taggart noted the claimant was restricted to non-weight bearing
of the right lower extremity. On September 27, 2007, Dr. Taggart indicated the claimant
could begin progressive weight bearing, but he was still in a cast. On October 23, 2007,
the claimant was placed in a boot and allowed to bear weight as tolerated. In December
2007 Dr. Taggart recommended the removal of a screw that was causing ankle pain.
However, on March 31, 2008, PAC Arro, on behalf of Dr. Taggart, noted the claimant had
been scheduled for hardware removal in January 2008, but elected not to proceed
because of “monetary constraints.” Consequently, Dr. Taggart's office referred the
claimant to the University of Colorado Hospital with the notation that the claimant needed
‘hardware removed as soon as possible.”

Commencing in June 2008, the claimant began receiving treatment from Dr. Florin
Costache, DPC of the University of Colorado Hospital podiatry clinic. On July 2, 2008,
Dr. Costache noted the claimant had been unable to work since August 10, 2007. On
September 9, 2009, Dr. Costache noted the claimant, “will most likely need future surgery
for hardware removal and possible ankle joint re position if the rocker bottom shoes fail.”

The claimant credibly testified that he has been unable to return to work since he was
injured on August 10, 2007.

Based on the “invoices” that the claimant submitted, and the payment documents
contained in the record, the ALJ finds the claimant’s average weekly wage (AWW) at the
time of injury was $673.50. This ALJ arrives at this AWW by averaging the claimant’s
earnings for the 10 weeks prior to the injury. The ALJ notes that the parties agreed on
this AWW in their position statements.

The ALJ finds that evidence and inferences contrary to or inconsistent with these findings
of fact are not credible and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions
of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et
seq., C.R.S,, is to assure the quick and efficient delivery of disability and medical benefits
to injured workers at a reasonable cost to employers, without the necessity of litigation.



Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving entitlement to
benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A
preponderance of the evidence is that which leads the trier-of-fact, after considering all of
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo.
306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights
of respondents. Section 8-43-201.

When determining credibility, the fact finder should consider, among other things,
the consistency or inconsistency of the witness's testimony and actions; the
reasonableness or unreasonableness (probability or improbability) of the testimony and
actions; the motives of the witness; whether the testimony has been contradicted; and
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its
merits. Section 8-43-201. The ALJ's factual findings concern only evidence and
inferences found to be dispositive of the issues involved; the ALJ has not addressed
every piece of evidence or every inference that might lead to conflicting conclusions and
has rejected evidence contrary to the above findings as unpersuasive. Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

EMPLOYEE VERSUS INDEPENDENT CONTRACTOR STATUS

The claimant argues that the evidence establishes he was an employee of the
employer on August 10, 2007. The respondents take the position that, although the
claimant performed services for pay for the employer, the written DICS creates a
presumption that the claimant was not an employee but was an independent contractor.
The respondents further argue that the claimant failed to overcome presumption created
by the DICS.

The claimant argues that the DICS constitutes a contract of adhesion and is not
enforceable. Therefore, the claimant reasons that no presumption exists and the
respondents bear the burden to prove he was an independent contractor rather than an
employee. The ALJ need not reach the claimant's theory that the DICS is an
unenforceable “contract of adhesion” because, even if the DICS creates the presumption
argued for by the respondents, the ALJ concludes the claimant overcame the
presumption by a preponderance of the evidence.

Section 8-43-301(1)(a), C.R.S., conditions the right to recovery of workers’ compensation
benefits on proof that the claimant is an employee of the employer. Section 8-40-202(2)
(@), C.R.S., provides that an individual performing services for pay for another is deemed to
be an employee:

[Ulnless such individual is free from control and direction in the
performance of the service, both under the contract for performance of
service and in fact and such individual is customarily engaged in an
independent trade, occupation, profession, or business related to the
service performed.



Section 8-40-202(2)(b)(Il), C.R.S., sets forth nine factors to balance in determining if
the claimant is an employee or an independent contractor. See Carpet Exchange of
Denver, Inc. v. Industrial Claim Appeals Office, 859 P.2d 278 (Colo. App. 1993). Section
8-40-202(2)(b)(Ill), C.R.S., provides that the existence of any one of those factors is not
conclusive evidence that the individual is an employee. Consequently, the statute does not
require satisfaction of all nine criteria in § 8-40-202(2)(b)(Il) in order to prove by a
preponderance of the evidence that the individual is not an employee. Nelson v. Industrial
Claim Appeals Office, 981 P.2d 210 (Colo. App. 1998).

A document may satisfy the putative employer’s burden to prove the claimant’s
status as an independent contractor. Both parties must sign such a document in order for it
to be effective. Section 8-42-202(2)(b)(IV), C.R.S., further provides:

Such document shall create a rebuttable presumption of an independent
contractor relationship between the parties where such document contains a
disclosure, in type which is larger than the other provisions in the document or
in bold-faced or underlined type, that the independent contractor is not
entitted to workers’ compensation benefits and that the independent
contractor is obligated to pay federal and state income tax on any moneys
earned pursuant to the contract relationship. All signatures on any such
document must be duly notarized.

It is not clear to the ALJ, and the ALJ is unaware of any case law that determines,
whether the General Assembly intended that if the putative employer proves the existence
of a document satisfying the criteria of § 8-42-202(2)(b)(IV) that the “rebuttable
presumption” of independent contractor status shifts the burden of proof to the claimant to
overcome the presumption that he was not an employee, or whether it merely shifts to the
claimant the burden of going forward with evidence to negate or overcome the legal
“presumption” of independent contractor status while leaving the ultimate burden of proof on
the employer. See Krueger v. Ary, __ P.3d__ (Colo. Sup. Ct. No. 08SC63, March 16, 2009)
(a rebuttable presumption shifts only the burden of going forward with evidence sufficient to
rebut the presumption, but does not shift the relevant burden of proof); Cline v. City of
Boulder, 35 Colo.